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Honorable  Abe  Ribicoff 
Chairman 

Committee  on  Government  Operations 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

On  behalf  of  the  Subcommittee  on  Oversight  Procedures, 
I  hereby  submit  a  report  entitled  "Congressional  Oversight, 
Methods  and  Techniques",  which  was  prepared  at  my  request  by 
the  Congressional  Research  Service  of  the  Library  of. Congress 
and  the  General  Accounting  Office. 

The  Subcommittee  on  Oversight  Procedures  has  a  responsibility 
to  -develop  more  effective  methods  of  overseeing  the  operations 
of  the  Executive  Branch  of  government. 

The  Subcommittee  issued  a  committee  print  in  June,  1976. 
entitled  "Legislative  Oversight  and  Program  Evaluation:  •  • 
Proceedings  of  a  Seminar  Sponsored  by  the  Congressional-  Research 
Service,  May,  1975." 

This  report  is  designed  to  further  acquaint  Congressional, 
staff  with  the  methods  and  techniques  of  Congressional  oversight.. 

On  behalf  of  the  Subcommittee,  I  respectfully  request  that 
this  report  be  printed  in  order  to  make  these  materials  available 
to  Members  of  Congress  and  their  staffs. 
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INTRODUCTION  BY  SENATOR  SAM  NUNN,  CHAIRMAN  OF 
THE  SUBCOMMITTEE 

The  Subcommittee  on  Oversight  Procedures  is  issuing  this  report, 
"Congressional  Oversight,  Methods  and  Techniques",  in  order  to  in- 
crease the  awareness  of  members  of  Congress  and  congressional  staffs 
of  the  various  means  of  overseeing  the  executive  branch  and  the  inde- 
pendent regulatory  agencies. 

While  oversight  can  assume  various  forms,  its  effectiveness  depends 
upon  knowledge  by  members  and  staff  of  the  available  resources.  Ac- 
cordingly, this  compendium  has  been  compiled,  at  the  request  of  the 
subcommittee,  by  the  Congressional  Research  Service  of  the  Library 
of  Congress  and  the  General  Accounting  Office,  with  contributions  by 
Harrison  Fox  of  Senator  William  Brock's  staff. 

It  is  an  attempt  to  acquaint  members  and  staff  with  the  various  over- 
sight methods  and  techniques  so  they  can  then  proceed  to  study  inde- 
pendently those  activities  which  will  be  most  helpful  to  them. 

While  oversight  is  exceedingly  complex,  the  subcommittee  believes 
there  are  numerous,  overlooked  opportunities  for  Congress  to  oversee 
the  executive  branch. 

In  July.  1975  the  subcommittee  conducted  a  survey  of  Senate  staff 
to  learn  their  background  and  experience  with  legislative  oversight. 
The  survey  revealed  that  most  of  the  respondents  had  little  or  no 
familiarity  with  the  various  oversight  methods. 

"Congressional  Oversight.  Methods  and  Techniques"  has  been 
printed  in  an  attempt  to  fill  that  gap. 
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LEGISLATIVE  INVESTIGATIONS 


Congress's  power  of  investigation  is  implied  from  the  Constitution. 
Numerous  Supreme  Court  decisions  have  upheld  the  legislative 
branch's  right  of  inquiry,  provided  it  stays  within  its  legitimate  legis- 
lative sphere.  The  roots  of  Congress's  authority  to  conduct  investiga- 
tions extend  back  to  the  British  Parliament  and  colonial  assemblies ; 
hence,  the  Framers  may  have  thought  it  unnecessary  specifically  to  in- 
vest the  legislative  branch  with  an  investigatory  power. 

However,  Chief  Justice  Earl  Warren  wrote  in  Wat/cms  v.  U.S. 
(1957),  "There  is  no  general  authority  to  expose  the  private  affairs  of 
individuals  without  justification  in  terms  of  the  functions  of  the  Con- 
gress." In  the  Court's  most  recent  pronouncement  on  Congress's  in- 
vestigative functions — Eastland  v.  United  States  Servicemen 's  Fund 
(May  27, 1975) — Chief  Justice  Burger  said : 

This  Court  has  often  noted  that  the  power  to  investigate  is  inherent  in  the 
power  to  make  laws  because  "[a]  legislative  body  cannot  legislate  wisely  or  ef- 
fectively in  the  absence  of  information  respecting  the  conditions  which  the 
legislation  is  intended  to  affect  or  change."  McQrain  v.  Daugherty,  273  U.S.  175 
(1927). 

Committee  investigations  serve  several  purposes.  First,  investiga- 
tions help  to  insure  the  honesty  and  efficiency  of  program  administra- 
tion. Vast  amounts  of  discretionary  authority  have  been  delegated  to 
Federal  agencies,  and  the  investigatory  power  is  one  of  Congress's 
methods  of  determining  whether  Federal  administrators  are  abiding 
by  the  "intent"  of  the  statute  and  not  acting  capriciously  in  administer- 
ing it.  Even  the  threat  of  an  investigation  is  often  sufficient  to  ensure  a 
responsive  bureaucracy. 

Second,  investigations  secure  information  that  assists  Congress  in 
making  informed  judgments  on  policy  matters. 

Congress  can  reassert  its  national  policymaking  role  through  better 
use  of  the  investigative  function.  As  former  Representative  George 
Header  (Mich.)  said,  "I  know  of  no  means  whereby  Congress  can 
assert  its  authority  over  national  policies  except  through  the  expansion 
and  improvement  of  its  investigative  power."  Otherwise,  Meader  said, 
Congress  would  be  at  the  mercy  of  the  executive  branch,  which  would 
provide  the  House  and  Senate  with  whatever  information  it  saw  fit.1 

Investigations  can  also  serve  to  inform  public  opinion  about  the  ad- 
ministration of  laws  or  the  conduct  of  public  officials.  They  can  help 
shape  national  opinion  to  support  new  policy  developments.  For  ex- 
ample, the  hearings  and  inquiries  of  the  Senate  Committee  on  Foreign 
Relations  during  the  latter  part  of  the  1960's  helped  to  arouse  and 
mobilize  public  sentiment  regarding  the  Indochina  War.  Through 
its  role  as  the  "Grand  Inquest  of  the  Nation,"  Congress  has  always  tried 


1  George  Meader,  "Congressional  Investigations :  Importance  of  the  Fact-Finding 
Process,"  The  University  of  Chicago  Law  Review,  Spring  1951,  p.  450. 
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to  alert  the  public  to  important  domestic  and  international  problems 
through  investigations.2 

Investigations  have  other  purposes,  too:  for  example,  judging  the 
qualifications  and  conduct  of  Members,  impeaching  public  officials, 
attacking  or  vindicating  the  administration,  and  publicizing  the  role 
of  individual  legislators,  particularly  committee  chairmen. 

An  investigating  committee  may  be  any  special,  select,  standing,  or 
joint  panel  empowered  to  conduct  inquiries.  Its  principal  purpose  is  to 
search  or  inquire  into  an  area  rather  than  draft  legislation,  although 
that  may  be  an  ancillary  result.  Within  this  context,  this  chapter  will 
focus  on  the  investigative  committee  as  a  means  of  supervising  Federal 
departments,  keeping  in  mind  three  paramount  reasons  why  informa- 
tion about  agencies  needs  to  be  obtained:  "first,  in  order  to  learn  their 
needs  and  hence  legislate  efficiently;  second,  to  make  possible  altera- 
tions in  the  distribution  of  work  in  the  respective  departments,  and 
finally  to  determine  whether  or  not  the  law  regulating  the  work  of 
the  departments  is  being  carried  out  legally,  economically,  and  to  the 
best  advantage."  3  In  pursuit  of  these  obectives.  Congress  may  employ 
several  different  approaches  and  techniques  of  investigation. 

APPROACHES  TO  INVESTIGATION 

Creation  of  Select  or  Special  Committees 

Throughout  its  history,  both  the  House  and  Senate  have  authorized 
select  or  special  committees  to  investigate  various  problems.  The  first 
congressional  investigation,  for  example,  was  conducted  by  a  House 
select  committee  examining  the  disastrous  1791  St.  Clair  expedition 
against  rebellious  Indians  on  the  Ohio  frontier.4  Several  examples  will 
be  discussed  briefly  to  illustrate  the  significance  and  contribution  of 
this  device. 

(a)  The  Truman  Committee. — By  all  accounts,  one  of  the  most  re- 
sponsible and  successful  legislative  investigations  was  that  conducted 
from  1941  to  1948  by  the  Senate  Special  Committee  to  Investigate  the 
National  Defense  Program,  usually  called  the  Truman  committee  after 
its  chairman,  Senator  Harry  S.  Truman  of  Missouri. 

Several  factors  help  to  account  for  the  committee's  success.  First,  it 
kept  clear  of  interfering  with  the  conduct  of  the  war  and  confined  its 
work  to  the  logistics  side.  Second,  the  committee  functioned  through 
impartial  and  penetrating  analyses  of  problem  areas.  Superficiality 
was  not  a  hallmark  of  its  committee  products.  Third,  teamwork  rather 
than  individual  "head-line  grabbing*'  characterized  its  work.  Finally, 
a  series  of  factors  made  the  committee  effective,  as  one  scholar 
explained : 5 

Its  chairman  had  the  capabilities  and  character  to  serve  effectively  and  well  in 
that  capacity.  Its  reports  were  prepared  with  care  and  the  committee  was  content 
to  let  the  reports  speak  for  it,  without  irresponsible  interim  statements  by  the 
chairman  or  members.  Its  staff  was  able  and  dedicated.  Its  deliberations  were 
marked  by  a  minimum  of  narrow  partisanship  and  political  bickering.  And  it 
adopted  and  observed  fair  and  judicious  rules  of  procedures. 


2  Telford  Taylor,  "Grand  Inquest,  The  Story  of  Congressional  Investigation"  (New  York  : 
Simon  and  Schuster.  1955), 

3  Marshall  Dimrock,  "Congressional  Investigating  Committees"  (Baltimore:  The  Johns 
Hopkins  Press,  1929),  p.  85. 

[Taylor,  "Grand  Inquest,"  chapter  II. 
c  Donald  Riddle,  "The  Truman  Committee"  (New  Brunswick,  N.J.  :  Rutgers  University 
Press,  1964),  p.  299. 
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Not  only  did  the  Truman  Committee  uncover  evidence  of  waste, 
mismanagement,  incompetence,  fraud,  and  neglect,  but  also  it  helped 
to  prevent  administrative  shortcomings  by  prompting  agencies  to 
remedy  their  deficiencies  for  fear  of  being  investigated. 

(b)  Senate  Select  Committee  on  Presidential  Campaign  Activi- 
ties.— On  February  7,  1973,  the  Senate  created  a  select  committee  (S. 
Res.  60)  to  investigate  the  events  associated  with  the  June  17,  1972, 
break-in  of  the  Democratic  National  Committee  at  the  Watergate 
complex  in  the  District  of  Columbia.  S.  Res.  60  stated  that  the  Select 
Committee,  often  referred  to  as  the  Ervin  (or  Watergate)  Commit- 
tee after  its  chairman,  Sam  Ervin  of  North  Carolina,  shall  conduct : 

An  investigation  and  study  of  the  extent,  if  any,  to  which  illegal,  improper, 
or  unethical  activities  were  engaged  in  by  persons,  acting  either  individually 
or  in  combination  with  others,  in  the  presidential  election  of  1972,  or  in  any 
related  campaign  or  canvass  conducted  by  or  in  behalf  of  any  person  seeking 
nomination  or  election  as  the  candidate  of  any  political  party  for  the  office  of 
President  of  the  United  States  in  suc-h  election,  and  to  determine  whether  in 
its  judgment  any  occurrences  which  may  be  revealed  by  the  investigation  and 
study  indicate  the  necessity  or  desirability  of  the  enactment  of  new  congres- 
sional legislation  to  safeguard  the  electoral  process  by  which  the  President  of 
the  United  States  is  chosen. 

After  months  of  well-publicized,  some  televised,  hearings  and  investi- 
gations, several  positive  accomplishments  of  the  Select  Committee 
can  be  noted. 

First,  the  committee  highlighted  that  various  governmental  agen- 
cies had  been  used  for  political  purposes.  This,  in  turn,  helped  to 
spotlight  the  importance  of  Congress'  oversight  function,  and  led 
the  National  Academy  of  Public  Administration  to  state  in  a  March 
1974  report  to  the  Ervin  Committee  that  if  congressional  committees 
had  been  more  diligent  in  overseeing  such  agencies  as  the  FBI,  IRS, 
or  CIA,  many  of  the  abuses  associated  with  Watergate  might  never 
have  occurred.6 

Second,  the  hearings  helped  to  inform  the  public  of  governmental 
excesses. 

Third,  the  Select  Committee  offered  numerous  recommendations  for 
preventing  future  abuses  of  governmental  power.  For  example,  at 
the  opening  of  the  94th  Congress,  several  Senators  introduced  S.  495, 
the  Watergate  Reorganization  Act  of  1975.  Among  the  measures' 
provisions  is  a  requirement  that  the  President  and  Vice  President 
file  annually  with  the  Comptroller  General  a  full  statement  of  the 
Federal,  State,  and  local  income  and  property  taxes  paid.  In  addi- 
tion, S.  495  proposes  that  an  office  of  public  attorney  be  created  to 
investigate  allegations  of  corruption  in  the  administration  of  the 
laws  by  the  executive  branch. 

Special  Subcommittees  of  Standing  Committees 

Each  standing  committee  has  authority  on  its  own  to  establish 
either  permanent  or  temporary  investigating  subcommittees.  Many 
House  and  Senate  committees  have,  in  fact,  created  such  entities.  In 
the  94th  Congress,  for  example,  the  House  International  Relations 
Committee  has  a  Subcommittee  on  Investigations,  the  Senate  Armed 
Services  Committee  has  its  Preparedness  Investigating  Subcommit- 


6  "Watergate  :  Its  Implication  for  Responsible  Government."  A  report  prepared  by  a 
panel  of  the  National  Academy  of  Public  Administration  at  the  request  of  the  Senate 
Select  Committee  on  Presidential  Campaign  Activities,  March  1974. 
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tee,  and  the  House  Interstate  and  Foreign  Commerce  Committee  has 
an  Oversight  and  Investigations  Subcommittee. 

Perhaps  the  best  known  is  the  Permanent  Subcommittee  on  In- 
vestigations of  the  Senate  Committee  on  Government  Operations. 

In  1948,  the  Committee  on  Government  Operations  redesigned  its 
Subcommittee  on  Senate  Investigations  as  the  Permanent  Subcom- 
mittee on  Investigations.  According  to  Senator  John  McClellan 
(Ark.),  former  chairman  of  the  Permanent  Subcommittee,  the  pur- 
pose of  "creating  the  subcommittee  and  making  it  permanent  was 
that  it  might  perform  investigation  service  for  all  the  other 
committees."  7 

The  subcommittee's  jurisdiction  is  exceedingly  broad;  it  rests  prin- 
cipally on  the  basic  authority  of  the  Committee  on  Government  Op- 
erations under  the  Legislative  Reorganization  Act  of  1946  to  study 
"the  operation  of  Government  activities  at  all  levels  with  a  view  to 
determining  its  economy  and  efficiency."  Former  Chairman  John 
McClellan  defined  the  role  of  the  Permanent  Subcommittee  in  this 
fashion : 8 

The  Permanent  Subcommittee  on  Investigations  is  the  investigative  arm  of 
the  Committee  on  Government  Operations.  The  standing  committees  of  the  Senate 
are  not  primarily  investigative  in  nature,  but  basically  deal  with  legislation. 
Other  investigative  subcommittees  are  by  their  nature  restrictive,  such  as  the 
Preparedness  Subcommittee  of  the  Armed  Services  Committee,  and  the  Inter- 
nal Security  Subcommittee  of  the  Judiciary  Committee.  Therefore,  as  a  practi- 
cal matter,  the  Permanent  Investigations  Subcommittee,  which  must  look  into 
the  efficiency  and  economy  of  the  executive  branch  of  the  Government,  does, 
in  fact,  and  necessarily  must,  overlap  virtually  every  standing  committee  of  the 
Senate  but  only  in  the  field  of  investigation  as  such. 

In  recent  years,  the  subcommittee  has  investigated  such  matters  as 
corruption  in  the  operation  of  military  service  clubs ;  the  awarding  of 
TFX  aircraft  contracts ;  improper  activities  in  the  labor-management 
field;  and  organized  crime. 

Individual  legislative  investigations 

Very  often,  individual  Senators  or  Representatives  will  conduct 
their  own  investigations.  Studies  may  be  conducted  by  a  Member's 
personal  staff  with  hearings  possibly  held  in  his  home  State  or  dis- 
trict ;  or  the  General  Accounting  Office  or  some  other  legislative  agency 
or  private  research  group  might  be  directed  to  conduct  an  investi- 
gation of  a  matter  for  a  Senator  or  Representative.  Two  examples 
will  illustrate  the  utility  of  this  device. 

A  legislator,  on  his  own  initiative,  can  create  an  ad  hoc  commit- 
tee to  investigate  agency  responses  to  certain  problems.  For  example, 
former  Representative  David  Pryor  (Ark.)  introduced  a  resolution 
in  1971  to  create  a  Select  Committee  on  Aging.  After  the  House  Rules 
Committee,  which  has  jurisdiction  over  such  proposals,  did  not  report 
the  measure,  and  House  leaders  were  unable  to  persuade  the  Rules 
chairman  to  send  the  proposal  to  the  floor,  Pryor  rented  three  trailers 
and  with  the  help  of  student  volunteers  held  ad  hoc  hearings  on  the 
problems  of  the  aged.9 


7  105  Congressional  Record  1540  (Feb.  2,  1959). 
■  Ibid.,  p.  1548. 

9  Wall  Street  Journal,  Aug.  2,  1971,  p.  1.  A  permanent  Select  Committee  on  Agin°r  was 
created  as  a  result  of  House  adoption  on  Oct.  8,  1974,  of  the  Committee  Reform  Amend- 
ment (H.  Res.  988). 
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As  another  example,  Senators  Fred  Harris  (D-Okla.)  and  Charles 
Mathias  (R-Md.)  held  ad  hoc  hearings  on  January  18  and  19, 1971,  to 
build  public  and  legislative  support  for  their  attempt  to  reform  the 
Senate's  seniority  system  when  the  92d  Congress  opened.  Their  efforts 
were  successful,  for  both  party  conferences  agreed  to  modest  reforms 
of  the  seniority  system.  The  Republicans  adopted  a  proposal  by  Sena- 
tor Mathias  that  a  legislator  could  be  the  ranking  member  on  only  one 
standing  committee.  Senate  Democrats  adopted  a  precedent  requiring 
Conference  approval  of  all  appointments  to  committees,  including  the 
chairmanship. 

Staff  investigations 

As  issues  become  more  complex  and  legislators  more  overworked, 
the  staffs  of  committees  and  individual  Members  have  come  to  play 
an  increasingly  important  role  in  the  legislative  process.  Committee 
staffs,  in  particular,  provide  the  expert  help  legislators  need  to  resolve 
critical  public  problems. 

Professional  staff  can  help  a  committee  develop  its  own  independent 
evaluation  of  program  administration.  A  significant  example  of  leg- 
islative review  was  that  undertaken  by  a  special  subcommittee  of  the 
Senate  Foreign  Relations  Committee.  Created  on  January  23,  1969, 
and  headed  by  Senator  Stuart  Symington  (Mo.),  the  subcommittee 
reviewed  U.S.  security  agreements  and  commitments  abroad.  The  staff 
of  this  subcommittee  played  a  key  fact-finding  role. 


TECHNIQUES  OF  INVESTIGATION 


Field  investigations 

Hearings  and  investigations  constitute  principal  methods  by  which 
committees  obtain  information  about  various  public  problems.  Many 
Members  believe  that  committees  conduct  too  many  studies  and  inves- 
tigations in  Washington,  D.C.  As  Representative  Albert  Quie  said, 
"I  think  field  visits  are  important  because  it  is  not  possible  for  us  to 
fully  understand  all  aspects  of  the  problems  by  listening  to  witnesses 
who  come  to  Washington.  Most  witnesses  tend  to  be  inviduals  who 
belong  to  a  national  organization  that  has  an  office  in  Washington." 

An  example  of  a  field  study  was  conducted  on  August  29,  1974,  by 
the  House  Education  and  Labor  Select  Subcommittee  on  Labor  in 
Bellingham,  Washington.  The  subcommittee  conducted  oversight 
hearings  on  the  Youth  Conservation  Corps  program.10  The  subcom- 
mittee received  testimoiry  from  local  and  State  officials  associated  with 
the  program  and  Youth  Corps  participants. 

Use  of  legislative  agencies 

Three  principal  legislative  agencies  with  the  capacity  to  assist  Con- 
gress in  conducting  investigations  are  the  General  Accounting  Office, 
the  Congressional  Research  Service,  and  the  Office  of  Technology 
Assessment. 

GAO  has  a  large,  professional  investigative  staff  to  assist  commit- 
tees and  Members.  GAO?s  first  priority  is  to  assist  House  and  Senate 


io  "Oversight  Hearing  on  Youth  Conservation  Corps  Program"  Hearing  before  the 
Select  Subcommittee  on  Labor  of  the  House  Education  and  Labor  Committee,  93d  Congress, 
2d  sess.,  on  H.R.  14897.  (Hearing  held  in  Bellingham,  Wash.,  Aug.  29,  1974.) 
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committees  in  their  legislative  and  investigative  work.  It  conducts 
audits  of  executive  accounts,  and  assists  in  improving  the  manage- 
ment of  Federal  programs  and  operations.  For  example  GAO  has 
"asked  whether  federal  meat  inspectors  were  lax  in  enforcing  sanitary 
regulations  (it  found  they  were)  ;  if  the  Strategic  Air  Command  was 
ready  for  combat  (its  management  techniques  were  'impressive'  but 
there  is  room  for  improvement)  ;  whether  the  Interior  Department 
should  put  oil  and  gas  leases  up  for  competitive  bids  rather  than  sell 
them  in  direct  negotiations  (it  should)  ;  and  whether  the  Internal 
Revenue  Service  can  speed  up  interest  payments  on  tax  refunds  (it 
can).*'11 

The  Congressional  Research  Service  serves  as  a  nonpartisan  re- 
search agency  for  Congress.  Through  its  various  reports  on  issues  and 
agencies,  CRS  provides  legislators  and  committees  with  information 
about  the  work  of  Federal  agencies.  These  reports  aid  Members  and 
committees  in  reviewing  agency  activities  and  may  stimulate  corrective 
legislation  or  outline  possible  legislative  remedies  for  administrative 
problems. 

The  Office  of  Technology  Assessment  assists  Congress  in  examining 
complex  technical  issues.  A  recent  newspaper  report  illustrates  the 
types  of  investigations  OTA  is  currently  engaged  in : 12 

The  subjects  that  the  Office  of  Technology  Assessment  or  its  contract-research 
groups  are  investigating,  with  a  budget  of  several  million  dollars  a  year,  include 
ways  to  increase  food  production,  the  stockpiling  of  scarce  materials,  mass  tran- 
sit, the  best  ways  for  exploring  the  continental  shelves  for  oil  and  gas,  and 
regulation  of  the  design  of  cars  to  increase  their  occupants'  chances  of  surviving 
a  crash. 

All  three  agencies,  it  should  be  noted,  may  also  lend  staff  aides  to 
assist  standing  committees  on  specific  projects. 

Investigative  hearings  and  studies 

Often  Members  or  staff  will  come  across  a  newspaper  report,  receive 
a  letter  from  a  constituent,  or  have  information  "leaked"  to  them  that 
will  prompt  an  investigation  by  a  congressional  committee.  An  ex- 
ample was  the  Senate  investigation  of  Army  surveillance  of  citizens. 
The  investigation  was  conducted  during  the  early  1970's  by  the  Con- 
stitutional Eights  Subcommittee,  chaired  by  Senator  Sam  Ervin 
(X.C.),  of  the  Senate  Judiciary  Committee.  Army  spving  of  domestic 
political  activities  was  brought  to  the  public's  attention  in  an  article 
written  by  Captain  Christopher  Pyle.  who  was  an  instructor  in  an 
Army  intelligence  school.  Senator  Ervin  learned  of  it  when  a  neigh- 
bor of  one  of  his  staff  members  read  the  article  in  a  citizenship  class. 

I  he  subcommittee's  investigation  was  successful,  and  produced  sev- 
eral positive  results.  As  the  report  on  military  surveillance  of  civilian 
politics  concludes: 13 

As  a  result  of  it  and  the  public  outrage  which  it  engendered,  the  military  estab- 
lishment put  an  end  to  its  surveillance  of  civilians  and  civilian  organizations. 
Uii  '  S  Deffnse  Department  promulgated  regulations  prohibiting  future  sur- 
^eillance  of  civilians  and  requiring  the  destruction  of  the  fruits  of  prior  surveil- 
an  offio^TT'6'  lt  estfablished  a  high  level  council,  comprised  of  senior  civil- 
ian officials,  to  keep  military  intelligence-gathering  in  check. 

II  £he  Washington  Post,  Mar.  28,  1971,  p.  Bl 
"  New  York  Times,  June  9,  197.1,  p.  34 
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Some  of  the  factors  which  contributed  to  the  subcommittee's  success 
are  worth  noting.  First,  the  Defense  Department  made  no  attempt 
either  to  defend  Army  spying  or  turn  it  into  a  partisan  issue.  Second, 
the  subcommittee  was  able  to  conduct  its  inquiry  largely  independent 
of  information  supplied  by  the  military.  Finally,  numerous  members 
of  the  military  aided  the  subcommittee.  As  the  counsel  to  the  subcom- 
mittee noted,  the  "leak"'  may  have  a  "bad  reputation  in  official  govern- 
ment circles,  but  it  is  the  single  most  important  weapon  available  in 
anv  effort  to  disclose  activity  that  the  government  wishes  to  keep  to 
itself."  14 

Use  of  extra  congressional  assistance 

The  Legislative  Reorganization  Act  of  1970  (P.L.  91-510)  author- 
izes House  and  Senate  standing  committees  to  enlist  the  services  of 
individual  consultants  or  organizations  to  assist  them  in  their  work. 
A  committee  could  contract  with  an  independent  research  organiza- 
tion or  employ  news  reporters  or  others  for  short-term  investiga- 
tions. A  committee  might  also  "borrow"  Federal  employees.  As  an 
example,  the  House  Appropriations  Committee  utilized  FBI  agents 
as  committee  investigators  during  the  1950's. 

The  Senate  Judiciary  Subcommittee  on  Constitutional  Rights'  in- 
vestigation of  Army  spying  on  civilians  requested  outside  assistance 
of  an  investigative  reporter  and  Army  Captain  Christopher  Pyle  to 
travel  to  Chicago  to  evaluate  a  story  told  Senator  Ervin  (via  a  letter) 
from  former  Army  intelligence  sergeant  John  O'Brien. 


INSURING  THE  INTEGRITY  OF  INVESTIGATIONS 

Numerous  investigating  committees  have  rendered  valuable  service 
to  Congress  and  the  public.  Yet  it  is  also  true  that  there  have  been 
abuses  associated  with  the  investigative  function.  Witnesses  have 
often  been  bullied  and  mistreated,  and  their  integrity  or  loyalty  called 
into  question.  The  reputation  of  persons  have  been  maligned  either  by 
committee  members  or  by  other  witnesses  who  testify  before  an  inves- 
tigating committee.  Senator  Joseph  McCarthy's  investigation  of 
alleged  "communist  infiltration"  in  to  the  State  Department  provides 
an  example  of  the  misuse  of  the  investigatory  power.  Hence,  it  is  im- 
portant for  committees  of  investigation  to  maintain  appropriate  stand- 
ards of  fair  play ;  otherwise,  the  utility  of  congressional  investigations 
will  be  jeopardized  by  public  disenchantment  or  revulsion  in  their  use. 


14Baskir.  ' 
see  the  Wall 


'Reflections  on  the  Senate  Investigation  of  Army  Surveillance,"  p.  653.  Also 
Street  Journal,  June  16,  1975,  article  on  "Whistle  Blowers,"  p  i. 


HEARINGS  AND  MEETINGS 


The  use  of  congressional  hearings  to  review  the  official  acts  of 
those  who  execute  and  administer  the  law  are  not  new.  To  a  limited 
extent,  at  least,  legislative  inquiries  have  been  used  throughout  much 
of  our  history,  even  though  spasmodically,  to  examine  the  quality  of 
administrative  performance.  In  recent  decades,  however,  Congress  has 
employed  committee  hearings  much  more  extensively  as  a  useful  tool 
to  check  on  how  adequately  legislative  policies  and  programs  are  being 
carried  out. 

The  Legislative  Reorganization  Acts  of  both  1946  and  1970  are  land- 
marks in  this  trend;  the  first  directed  committees  to  exercise  "continu- 
ous watchfulness7';  the  second  substituted  an  admonition  to  "review 
and  study"  administrative  actions  on  a  continuing  basis.  By  requiring 
most  standing  committees  to  concern  themselves  with  the  application 
of  laws  within  their  respective  jurisdictions  and  to  report  bienially  on 
their  review  accomplishments,  these  laws  in  effect  encourage  an  ex- 
pansion of  all  oversight  techniques,  including  committee  hearings. 
Likewise,  by  vesting  broad  investigatory  powers  over  government-wide 
activities  in  the  Committees  on  Government  Operations  and  similar 
fiscal  review  obligations  in  the  Committees  on  Appropriations,  the 
acts  were  conducive  to  more  oversight  hearings.  Contributing  also  to 
the  increased  use  of  this  particular  method  of  attempting  to  improve 
governmental  accountability,  of  course,  has  been  the  belief,  magnified 
by  recent  developments,  that  the  growth  of  executive  power  and  the 
presumed  corresponding  lessening  of  congressional  authority  and  re- 
sponsibility must  be  checked  if  not  reversed. 

REGULAR  COMMITTEE  HEARINGS 

Many  opportunities  for  review  of  executive  operations  inherently 
exist  during  regular  legislative  hearings  not  called  specifically  for 
oversight  purposes.  Responsible  officials  usually  present  testimony 
during  legislative  hearings  on  proposed  bills  affecting  their  particu- 
lar provinces  or  at  budgetary  and  appropriations  hearings  on  their 
agencies'  financial  needs.  Moreover,  it  is  not  uncommon  for  incumbent 
officers  to  be  called  as  witnesses  while  committees  are  considering  such 
matters  as  Presidential  nominations,  treaties  or  general  policy  issues. 

Even  though  the  primary  goal  of  general  legislative  hearings  is  not 
to  review  administrative  activity,  they  do  provide  convenient  vehicles 
that  can  assist  vigilant  committees  in  fulfilling  oversight  obligations. 
Although  focused  on  other  specific  issues  there  is  nothing  improper 
about  directing  queries  during  such  sessions  for  the  purpose  of  assess- 
ing past  or  present  performance  of  Administrators.  Failure  at  any  of 
these  hearings  to  take  advantage  of  any  reasonable  chance  to  probe 
into  the  carrying  out  of  congressional  policies  and  programs  appears 
to  be  shortsighted.  Many  hearings  called  specifically  to  consider  pro- 

(10) 
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posed  legislation  have  been  used  by  committees  to  make  extensive 
oversight  inquiries.  A  few  such  recent  sessions  were : 

(1)  U.S.  Senate,  Committees  on  Government  Operations  and  on  the  Judiciary, 
Subcommittees  on  Privacy  and  Information  Systems  and  on  Constitutional 
Rights.  "Privacy :  The  Collection,  Use  and  Computerization  of  Personal  Data.'' 
Joint  Hearings,  June  18,  19  and  20,  19T4.  (83rd  Cong.,  2d  sess.) 

(2)  U.S.  Senate.  Committee  on  Governmental  Operations,  Subcommittee  on 
Intergovernmental  Relations.  "Government  Secrecy."  Hearings,  May  22,  23,  29, 
30  and  31  and  June  10, 1974.  (93d  Cong.,  2d  sess.) 

(3)  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare.  "Quality  of  Human 
Health  Care — Human  Experimentation  1973."  Hearings,  Feb,  21-July  10,  1973. 
(93d  Cong.,  1st  sess.  ) 

TYPES  OF  SPECIAL  OVERSIGHT  HEARINGS 

Committee  hearings  devoted  solely  to  oversight  of  the  executive 
branch  have  become  much  more  common  in  recent  years.  Although 
sharing  the  same  general  objectives,  these  may  vary  according  to  time- 
frame, motivation  and  immediate  purpose,  Some  oversight  sessions 
may  be  scheduled  on  a  regular  basis  for  purposes  of  general  program 
overview.  Others  may  be  called  only  as  needed  to  examine  specific  items 
as  they  occur,  such  as  proposed  administrative  rules,  regulations,  and 
plans,  the  application  of  a  particular  statute  or  order,  or  management 
practices  followed  in  a  particular  program.  Unexpected  emergencies  or 
unforeseen  problems  may  give  rise  to  hearings  directed  only  at  their 
impact  on  administrative  operations.  Finally,  in-depth  investigations 
exploring  activities  of  doubtful  propriety  or  legality  or  evaluating  the 
stewardship  of  various  major  programs,  such  as  crime  control  or  for- 
eign aid,  may  result  in  the  conduct  of  special  investigative  hearings. 
The  examples  of  these  various  types  are  listed  below. 

(a)  Periodic  program  overview 

The  value  of  holding  hearings  on  a  regular  periodic  basis  to  inspect 
the  administrative  effectiveness,  efficiency  and  economy  of  particular 
governmental  programs  within  the  purview  of  each  standing  commit- 
tee is  becoming  more  widely  accepted.  Supervisory  officials  can  be  no- 
ticeably influenced  by  the  knowledge  and  expectation  that  they  will 
be  called  before  a  congressional  committee  regularly  to  account  for  the 
activities  of  their  agencies.  Moreover,  such  hearings  benefit  the  com- 
mittee by  helping  Members  to  keep  up  to  date  on  important  adminis- 
trative developments,  by  serving  as  a  forum  for  exchanging  views  on 
pertinent  problems  and  other  relevant  matters,  and  by  providing  back- 
ground information  which  should  assist  in  making  sound  judgments. 
In  view  of  their  long-range  usefulness,  committees  might  well  consider 
the  advisability  of  instructing  their  subcommittees  to  schedule  regular 
general  program  review  hearings  of  this  type  for  all  major  programs 
under  their  jurisdiction.  Some  recent  examples  are : 

(1)  U.S.  Senate,  Committee  on  Commerce,  Subcommittee  on  Communications. 
"Overview  of  the  Federal  Communications  Commission."  Hearings,  Feb.  22,  1973, 
and  March  26  and  27, 1974  (93d  Cong.,  1st  and  2d  sess.) . 

(2)  U.S.  Senate,  Committee  on  Public  Works,  Subcommittee  on  Economic  De- 
velopment. "Economic  Development  Administration :  New  Program  Oversight." 
Hearings,  March  13, 1975  (94th  Cong.,  1st  sess.). 

(3)  U.S.  Senate,  Committee  on  Veterans'  Affairs,  Subcommittee  on  Health  and 
Hospitals.  "Oversight  of  the  Veterans'  Administration  Hospital  Programs."  Hear- 
ings, April  16  and  18, 1973  (93d  Cong.,  1st  sess.). 
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(b)  I? ides,  regulations,  plans,  and  agreements 

The  rules,  regulations,  plans  and  agreements  which  executive  agen- 
cies formulate  to  implement  public  laws  and  executive  orders  may  be 
crudial  to  their  successful  operation.  Despite  this  fact,  committees  have 
not  generally  conducted  official  reviews  of  these  determinations,  at  least 
until  long  after  they  have  been  put  into  effect. 

While  in  some  cases  informal  meetings  and  the  filing  of  comments 
may  constitute  an  adequate  sounding  board,  the  implementation  of 
complex  or  controversial  matters  might  be  improved  by  legislative  in- 
put and  public  scrutiny  available  only  through  a  prior  congressional 
hearing.  Even  when  held  infrequently  such  sessions  can  help  remove 
doubts  about  legislative  intent  and  provide  a  forum  for  official  explana- 
tions. It  seems  apparent  that  congressional  oversight  could  be  sharp- 
ened profitably  by  greater  use  of  this  technique,  as  the  hearings  cited 
below  illustrate: 

(1)  U.S.  Senate,  Committee  on  Finance.  "Social  Services  Regulations."  Hear- 
ings. May  8,  15,  16  and  17,  1973.  (93d  Cong.,  1st  sess.). 

(2)  U.S.  Senate.  Committee  on  Public  Works,  Subcommittee  on  Environmental 
Protection.  "The  Environmental  Protection  Agency's  1974  Needs  Survey."  Hear- 
ings, Sept.  11, 1974  (93d  Cong.,  1st  sess.). 

(3)  U.S.  Senate,  Committee  on  Banking,  Housing  and  Urban  Affairs,  Sub- 
committee on  Small  Business.  "Small  Business  Timber  Set  Aside  Program." 
Hearings,  Aug.  22, 1974.  (93d  Cong.,  2nd  sess.) . 

( c )  Operation  of  particular  statutes 

Committee  or  subcommittee  hearings  may  be  devoted  entirely  to  re- 
viewing the  manner  in  which  a  particular  act — (or  series  of  acts)  — 
has  been  administered.  Federal  participation  in  certain  services,  such 
as  administering  National  Parks,  distributing  food  stamps,  providing 
disaster  relief,  registering  patents,  improving  highway  safety,  or  in- 
suring bank  deposits  is  usually  based  on  one  or  two  fundamental 
statutes. 

The  execution  of  these  laws  can  ordinarily  be  examined  more  readily 
than  broader  programs  which  often  require  more  extensive  prelimi- 
nary investigation.  Although  more  restricted  in  scope  than  general 
program  reviews,  this  kind  of  hearing  has  the  advantage  of  en- 
abling committees  to  pinpoint  problems  more  easily  by  concentrating 
on  a  limited  subject  area. 

Need  for  special  hearings  of  this  type  obviously  will  vary  accord- 
ing to  many  factors.  While  they  may  be  convened  on  a  regular  basis, 
such  sessions  are  more  likely  to  be  held  at  times  when  evidence  indi- 
cates that  legislative  inspection  is  necessary  or  might  prove  fruitful. 
Even  though  constructive  suggestions  for  statutory  modification  may 
be  a  secondary  benefit  from  such  hearings,  their  primary  aim  should 
be  to  oversee  the  effectiveness  and  propriety  with  which  congressional 
policies  have  been  carried  out.  Limitations  on  a  committee's  capac- 
ity to  monitor  continuously  the  implementation  of  programs  within 
its  jursdiction  greatly  enhance  the  value  of  conducting  public  hearings 
from  time  to  time  on  the  administration  of  major  acts.  From  these  ses- 
sions can  come  the  classification  of  disputed  issues  or  events,  the  reduc- 
tion of  misunderstandings  and  antagonisms,  and  the  correction  of 
erroneous  applications  of  policy.  Some  examples: 
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(1)  U.S.  Senate,  Committee  on  Interior  and  Insular  Affairs.  "Oversight  on  the 
Wilderness  Act  of  1964."  Hearings,  Oct.  9, 1974.  (93d  Cong.,  2nd  sess.). 

(2)  U.S.  Senate,  Committee  on  Finance,  Subcommittee  on  Health.  "Imple- 
mentation of  PSRO  Legislation."  Hearings,  May  8  &  9,  1974  (93d  Cong.,  2d 
sess.). 

(3)  U.S.  Senate,  Committee  on  Commerce,  Subcommittee  on  Environment. 
"Pesticide  Oversight."  Hearings,  Aug.  9  &  16,  1974.  (93d  Cong.,  2d  sess.). 

(d)  Administration  of  broad  programs 

Similarly,  examining  the  administration  of  certain  broad  programs 
through  special  oversight  hearings  can  be  very  useful.  Such  multi- 
faceted  matters  as  conserving  natural  resources,  protecting  civil  rights, 
assisting  public  education,  fostering  scientific  research  and  develop- 
ment, encouraging  equal  opportunity,  strengthening  interstate  crime 
control  or  promoting  international  trade  usually  depend  on  the  co- 
ordination of  numerous  statutes  administered  by  different  depart- 
ments and  agencies.  Subjecting  the  direction  of  diversified  programs 
like  these  to  close  scrutiny  during  public  hearings  may  be  the  best, 
if  not  the  only  opportunity,  to  focus  attention  on  the  interrelationship 
and  the  interdependence  of  scattered  individual  elements  comprising 
the  whole.  While  planning  hearings  on  topics  of  this  sort  that  cut 
across  jurisdictional  lines,  committees  and  subcommittees  may  want 
to  consider  holding  joint  sessions  or  at  least  inviting  the  participation 
of  interested  members  from  other  committees.  Some  examples : 

(1)  U.S.  Senate,  Committee  on  Government  Operations,  Permanent  Subcom- 
mittee on  Investigations.  "Organized  Crime."  Hearings,  Jan.  29,  July  13, 
Sept.  18,  19,  &  20,  Oct.  3  &  4, 1973 ;  June  25  &  26, 1974.  (93d.  Con.,  1st  and  2d  sess.) 

(2)  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare,  Subcommittee  on 
Education.  "Bilingual  Education,  Health,  and  Manpower  Programs,  1973."  Hear- 
ings, Feb.  26, 1973.  (93d  Con.,  1st  sess.) . 

(3)  U.S.  Senate,  Committee  on  Labor  and  Public  Welfare.  "Impact  of  Federal 
Policies  on  Employment,  Poverty  and  Other  Programs,  1973."  Hearings,  March 
May,  1973.   (93d  Con.,  1st  sess.). 

(c)  Unexpected  emergencies  and  unforeseen  po^oblems 

Occasionally  unexpected  emergencies  or  unforeseen  problems  in  the 
handling  of  important  programs  may  arise  that  necessitate  summon- 
ing officials  without  delay  to  propose  remedies  or  to  explain  or  defend 
their  actions.  Committees  and  subcommittees  can  invoke  their  over- 
sight powers  immediately  through  calling  special  hearings  on  such 
occasions,  especially  when  informal  discussions  fail  to  produce  suf- 
ficient relevant  data,  remove  serious  doubts,  or  resolve  important 
issues.  For  example : 

(1)  U.S.  Senate,  Committee  on  Interior  and  Insular  Affairs,  Subcommittee  on 
Indian  Affairs.  "Occupation  of  Wounded  Knee."  Hearing,  June  16  and  17,  1974. 
(93d  Cong.,  2d  sess.). 

(2)  U.S.  Senate,  Committee  on  Public  Works,  Subcommittee  on  Environmental 
Pollution.  "Sewage  Sludge  Hazard  to  Long  Island  Beaches."  Hearing,  Aug.  2, 
1974.  (93d  Cong.,  2d  sess.). 

(/)  Congressional  investigations 

Congressional  investigations  usually  are  earmarked  by  special  hear- 
ings which  may  have  large  implications  for  oversight  purposes.  Even 
when  not  motivated  primarily  by  or  aimed  at  administrative  review 
as  such,  they  often  produce  testimony  that  can  be  useful  for  evaluating 
program  performance.  In  determining  whether  or  not  to  hold  investi- 
gative hearings,  their  potential  contribution  to  legislative  oversight 
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as  well  as  the  elements  of  fairness  and  of  cathartic  value  should  count 
heavily  in  their  favor.  The  process  of  probing  during  investigative 
liea rings  for  the  implications  of  already  uncovered  facts  or  of  search- 
ing for  new  data  will  usually  present  committees  and  subcommittees 
with  an  opportunity  to  review  in  some  detail  the  implementation  of 
various  congressional  policies.  (See  chapter  on  legislative  investiga- 
tions.) 

Examples  of  congressional  investigations  are : 

(1)  U.S.  Senate,  Committee  on  Public  Works,  Subcommittee  on  Environmental 
Pollution,  Panel  on  Environmental  Science  and  Technology.  "Automotive  Lead 
Emissions."  Hearings,  May  7  and  8, 1974.  (93d  Cong.,  2d  sess.). 

{2)  U.S.  Senate,  Committee  on  Judiciary  and  Committee  on  Foreign  Rela- 
tions, Subcommittees  on  Administrative  Practice  and  Procedure,  on  Constitu- 
tional Rights,  and  on  Surveillance.  "Warrantless  Wiretapping  and  Electronic 
Surveillance,  1974."  Joint  Hearings,  April  3-May  23,  1974.  (93d  Cong.,  2d  sess.i. 

(3)  U.S.  Senate.  Committee  on  Government  Operations,  Permanent  Subcom- 
mittee on  Investigations.  "Defense  Department's  CHAMPUS  Program."  (Civilian 
Health  and  Welfare  Program  of  Uniformed  Services).  Hearings,  July  23-26, 1974. 
(93d  Cong.,  2d  sess.). 

ORGANIZATIONAL  AND  PROCEDURAL  ASPECTS  OF  OVERSIGHT  HEARINGS 

In  a  number  of  respects  the  formal  organization  and  conduct  of 
hearings  for  oversight  purposes  differ  little,  if  at  all,  from  those  held 
for  other  reasons.  Whether  stipulated  by  law  or  by  Senate  rules,  gen- 
eral requirements  regulating  such  matters  as  announcing  hearing 
dates,  holding  public  sessions,  filing  advance  statements,  securing  mi- 
nority witnesses,  limiting  proxy  voting  and  reporting  committee 
actions  apply  equally,  of  course,  to  all  types  of  hearings.  Although 
within  this  general  framework  considerable  variation  exists  in  each 
standing  committee's  rules  governing  its  own  business,  special  treat- 
ment is  not  mandated  for  those  sessions  devoted  mainly  to  oversight. 

Nevertheless,  because  of  the  special  nature  and  objectives  of  hearings 
designed  to  review  and  to  evaluate  administrative  performance,  com- 
mittees may  want  to  pay  special  attention  to  the  following  preparatory, 
organizational  and  procedural  matters :  establishing  an  oversight  cal- 
endar ;  conducting  continuous  analyses  of  program  administration ;  co- 
ordinating with  other  committees  and  subcommittees:  securing  com- 
petent, reliable  witnesses;  preparing  and  submitting  advance  and  fol- 
low-up questions :  and  circulating  summaries  of  testimony  to  members. 
While  most  of  these  involve  only  internal  management  decisions,  one 
or  two  may  necessitate  amending  committee  rules. 

(a)  Establishing  an  oversight  calendar 

Allocating  sufficient  time  to  legislative  oversight  activities  is  essential 
if  standing  committees  are  to  fulfill  their  legal  obligation  "to  review 
and  study,  on  a  continuing  basis,  the  application,  administration  and 
execution"  of  the  laws  within  their  respective  jurisdictions.  One  way 
of  assuring  that  this  function  will  not  be  slighted  because  of  the  press 
of  other  business  is  to  set  up  a  calendar  for  oversight  hearings.  Assign- 
ing specific  days  in  advance  for  periodic  program  overview  hearings 
on  a  regular  basis  could  be  advantageous  to  involved  agencies  as  well 
as  to  Congress.  Although  a  fixed  schedule  obviously  could  not  be  estab- 
lished for  overnight  hearings  intended  to  review  proposed  administra- 
tive rules  and  regulations  or  held  because  of  an  unexpected  emergency, 
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they  should  be  coordinated  in  advance  with  the  committee's  established 
work  pattern. 

Adhering  to  a  predetermined  schedule  can  contribute  much  to  the 
success  of  oversight  hearings.  It  is  important  that  no  essential  phase 
of  this  activity,  including  preliminary  investigation  and  preparations, 
taking  of  testimony,  assessment  of  evidence  or  final  committee  decision, 
be  faulted  as  lacking  in  depth  or  thoroughness  because  of  committee 
failure  to  allow  ample  time  for  its  proper  completion  except  for  situa- 
tions where  the  demand  for  speedy  action  is  truly  unavoidable.  A  cal- 
endar for  oversight  hearings  can  help  guard  against  this  function 
being  crowded  out  by  other  committee  activities. 

(b)  Monitoring  program  administration 

The  ability  of  committee  members  during  oversight  hearings  to 
focus  on  meaningful  issues  and  to  ask  penetrating  questions  will  be 
enhanced  if  a  quantity  of  valid  data  about  administrative  performance 
has  been  accumulated  previously  and  made  available  to  them.  It  would 
be  ideal,  of  course,  if  each  standing  committee  could  monitor  more  or 
less  continuously  the  application  of  laws  and  implementation  of  pro- 
grams within  its  jurisdiction,  Even  though  this  may  be  seldom  possi- 
ble,  committee  personnel  should  be  assigned  to  maintain  active  liaison 
with  appropriate  agencies  and  to  review  and  record  their  pertinent 
activities  routinely.  Information  compiled  in  this  fashion  will  be  use- 
ful not  only  for  regular  periodic  overview  hearings  but  also — and  per- 
haps more  importantly — for  special  oversight  sessions  called  unex- 
pectedly with  little  opportunity  to  conduct  an  extensive  background 
study. 

(c)  Coordinating  with  other  committees  and  subcommittees 
Committees  and  subcommittees  having  overlapping  oversight  ju- 
risdiction of,  or  official  interest  in,  the  same  governmental  areas  can 
profit  by  developing  systematic  intercommittee  lines  of  communica- 
tion and  liaison.  Each  should  notify  the  others  about  any  planned  in- 
vestigations, hearings  or  other  review  activities  and  should  keep  in- 
formed on  the  intentions  and  accomplishments  of  the  others.  In  some 
cases  the  interests  of  two  or  more  committees  or  subcommittees  can 
best  be  served  by  holding  joint  oversight  hearings;  under  other  cir- 
cumstances the  primary  sponsoring  committee  or  subcommittee  may 
prefer  to  invite  participation  by  other  committees  or  by  individual 
members  on  an  informal  basis.  While  cooperation  in  carrying  out 
various  committee  duties  is  always  worthwhile,  coordinating  oversight 
hearings  can  be  especially  important :  by  working  together  committees 
can  eliminate  possible  duplication,  arouse  wider  interest  in  administra- 
tive surveillance,  and  encourage  greater  use  of  their  findings. 

(d)  Securing  competent,  reliable  witnesses 

Witness  panels  for  oversight  hearings  should  not  be  restricted  to 
top-level  official  representatives  of  administrative  agencies ;  to  the  con- 
trary, positive  efforts  should  be  made  to  locate  and  obtain  testimony 
from  any  knowledgeable  person  or  interested  organization  that  can 
make  a  substantial  contribution  to  the  record.  There  should  be  no 
hesitancy  to  summon  qualified  subordinate  agency  personnel  to  appear 
if  they  possess  valuable  first-hand  information  that  might  help  re- 
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solve  conflicting  evidence  or  clarify  unsatisfactorily  answered 
questions. 

Few  committees  require  most  witnesses  to  swear  to  or  affirm  the 
truth  of  their  statements.  While  there  is  certainly  no  need  to  submit  all 
who  testify  in  every  congressional  hearing  to  the  oath-taking  proce- 
dure, its  use  in  oversight  hearings  may  be  warranted  because  of  the 
nature  of  the  evidence  presented  and  their  potential  impact  on  tiie  ad- 
ministration of  governmental  policy.  Witness  reliability  is  not  neces- 
sarily guaranteed  by  affidavits  or  oaths  attesting  to  veracity,  but  they 
may  tend  to  increase  confidence  in  the  integrity  and  fairness  of  those 
sessions  designed  to  review  official  acts  of  executive  agencies. 

(e)  Preparing  and  submitting  advance  and  followup  questions 

As  noted  earlier,  the  quality  and  effectiveness  of  oversight  proceed- 
ings will  depend  in  part  upon  the  availability  of  previously  acquired 
information  about  the  enforcement  of  laws  and  implementation  of  pro- 
grams within  a.  committee's  jurisdiction.  To  the  extent  possible,  ques- 
tions based  on  this  data,  as  well  as  on  any  preliminary  statements  filed 
by  prospective  witnesses,  should  be  prepared  in  advance  for  use  dur- 
ing the  hearings.  Despite  the  fact  that  many  issues  must  be  explored 
more  or  less  extemporaneously,  formulating  specific  queries  in  advance 
serves  to  focus  attention  on  significant  issues  and  to  prevent  omission  of 
others.  Similarly,  it  is  most  important  that  witnesses  be  asked  to  re- 
spond, either  in  writing  or  at  a  subsequent  session,  to  follow-up  ques- 
tions submitted  for  the  purpose  of  resolving  any  conflicts  in  testimony 
or  of  clarifying  any  matters  in  doubt  revealed  by  subsequent  review 
of  a  hearing  record. 

(/)  Circulating  summaries  of  testimony  to  members 

Section  113  of  the  1970  Legislative  Reorganization  Act  provided 
that  committee  staffs,  when  so  requested,  are  to  prepare  digests  of  ad- 
vance statements  filed  by  witnesses  and  summaries  of  testimony  pre- 
sented at  each  day  of  hearings.  If  approved  by  the  chairman  and  the 
ranking  minority  member,  the  latter  summaries  may  be  printed  as 
part  of  the  committee  hearings.  However,  it  has  not  been  a  common 
practice  for  Senate  committees  to  require  the  preparation  of  daily 
summaries  of  testimony  or  to  order  their  publication  in  the  official 
hearings. 

Including  short  analyses  in  the  printed  hearing  record  could  facili- 
tate quicker  understanding  by  Members  of  Congress  and  the  public 
of  the  scope  and  significance  of  evidence  offered  by  witnesses.  Unfor- 
tunately, publication  delays  usually  prevent  usage  of  such  volumes 
in  time  for  committee  deliberations.  Some  of  the  advantages  to  be 
gained  from  summarizing  testimony,  however,  can  be  realized  by  cir- 
culating typed  copies  promptly  to  all  committee  members  for  their 
immediate  use.  Such  a  device,  if  consistently  and  intelligently  applied, 
could  enable  those  members  necessarily  absent  during  any  hearings 
to  keep  fully  informed  about  developments  each  day  and  to  participate 
more  knowledgeably  in  later  sessions  or  in  committee  decisions. 


CONGRESSIONAL  VETO 


The  term  "congressional  veto''  is  generally  used  as  a  generic  term 
to  cover  a  wide  range  of  statutory  devices  by  which  Congress  estab- 
lishes a  Federal  program  to  be  administered  by  the  Executive  but 
retains  legal  authority  to  approve  or  disapprove  part  of  the  program 
before  final  implementation  by  the  Executive.  Congressional  veto 
provisions  included  in  a  statute  typically  require  the  Executive  to 
submit  actions  proposed  to  be  taken  in  accordance  with  the  statute  to 
the  Congress,  either  of  its  Houses,  or  one  or  more  of  its  committees 
with  a  specified  period  of  time,  usually  60  or  90  days  before  those 
actions  become  legally  effective.  The  proposed  action  becomes  legally 
effective  at  the  end  of  the  specified  period  unless  the  Congress  either 
disapproves  the  proposal  by  vetoing  it,  which  is  the  usual  situation, 
or  in  a  few  cases  approves  the  proposal  by  affirmative  action. 

If  the  congressional  consideration  of  the  proposed  action  takes  the 
form  of  a  concurrent  resolution  which  must  be  passed  by  both  Houses 
of  Congress,  the  measure  can  be  defined  as  a  two-House  congressional 
veto.  If  the  congressional  consideration  takes  the  form  of  a  simple 
resolution  passed  by  either  House,  the  measure  can  be  termed  a  "one- 
House''  congressional  veto.  If  the  proposed  action  is  submitted  to  one 
or  more  congressional  committees  for  its  consideration,  then  the  device 
can  be  defined  as  a  committee  veto. 

Under  these  definitions,  congressional  vetos  would  include  only 
these  statutory  provisions  which  enable  the  Congress  to  legally  approve 
or  disapprove  proposed  Executive  actions  without  requiring  that  such 
approval  or  disapproval  be  submitted  to  the  President  for  his  sig- 
nature. Thus  this  defintion  would  not  include  many  similar  provisions 
such  as  reporting  provisions  or  conditions  in  appropriations  bills 
which  are  often  characterized  as  congressional  vetoes  but  do  not 
legally  prevent  Executive  action  if  congressional  approval  or  dis- 
approval is  not  given  during  the  period  of  time  specified  by  the 
statute.  Congress  could,  of  course,  enact  legislation  to  repeal  or  alter 
actions  taken  by  the  Executive  but  such  legislation  would  require 
submission  to  the  President  for  his  signature.  Should  the  President 
veto  the  enactment,  a  two-thirds  override  vote  by  both  Houses  of  Con- 
gress would  be  required  for  the  enactment  to  become  law. 

It  is  precisely  this  aspect  of  the  congressional  veto  device,  namely, 
the  minimizing  of  the  necessity  for  Presidential  participation  in  the 
legislative  process,  that  makes  the  congressional  veto  such  a  powerful 
congressional  oversight  technique. 

The  congressional  veto  was  first  employed  in  the  Legislative  Appro- 
priation Act  of  1932  (47  Stat.  413)  that  empowered  President  Hoover 
to  reorganize  executive  departments  and  agencies  but  enabled  either 
House  of  Congress  to  disapprove  the  proposed  reorganization.  When 
President  Hoover  submitted  his  reorganization  proposal,  it  was  dis- 
approved by  House  resolution  (H.  Res.  334,  72nd  Cong.  2d  Sess.) 

(if) 
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The  congressional  veto  device  was  frequently  utilized  for  executive 
reorganizations  until  the  reorganization  authority  expired  in  1973. 

The  use  of  congressional  veto  has  increased  in  recent  years  in  a 
number  of  other  areas.  It  has,  for  example,  been  employed  in  the  War 
Powers  Act  (P.L.  93-148;  87  Stat.  555)  to  restrict  the  authority  of 
the  President  to  utilize  American  troops  in  combat  operations  in 
foreign  nations.  It  also  is  fundamental  to  the  impoundment  control 
procedures  contained  in  the  Congressional  Budget  and  Impound- 
ment Control  Act  of  1974  by  which  either  House  of  Congress  can  dis- 
approve a  deferral  of  budget  authority  by  the  President. 

There  are  currently  several  dozen  congressional  veto  provisions 
in  effect.  A  compilation  of  these  provisions  is  contained  in  the  Rules 
and  Manual  of  the  House  of  Representatives,  pages  753-819  (H.  Doc. 
418,93d  Cong.  2d  Sess.). 

It  is  important  to  note  that  there  is  no  congressional  veto  provision 
which  generally  affects  the  authority  of  the  Executive.  Congressional 
veto  provisions  which  have  been  enacted  thus  far  are  highly  specific, 
particular  limitations  tailored  to  specific  provisions  in  individual 
bills.  There  are  several  general  congressional  veto  proposals  pending 
in  the  94th  Congress  which  would  require  the  advance  submission  of 
Federal  agency  rules  to  the  Congress  for  their  approval  before  they 
would  become  legally  effective. 

Many  congressional  veto  provisions  contain  procedures  for  ex- 
pedited treatment  so  that  an  interested  Member  can  insure  full  con- 
gressional consideration  on  the  matter  subject  to  congressional  veto 
within  the  time  limit  specified  by  the  statute. 

CONSTITUTIONALITY  OF  CONGRESSIONAL  VETO 

There  have  been  significant  constitutional  objections  raised  against 
congressional  veto  provisions  since  their  inception  in  the  thirties. 
However  since  none  of  these  objections  have  been  considered  by  a 
court,  their  validity  remains  speculative.  Arguments  against  the  con- 
stitutionality of  the  congressional  veto  generally  rest  upon  the  separa- 
tion of  powers  doctrine. 

Opponents  of  the  legislative  veto  argue  that  Congress  by  use  of  the 
congressional  veto  is  attempting  to  usurp  the  constitutional  responsi- 
bility granted  to  the  President  by  article  II  of  the  Constitution  and 
especially  the  general  provision  in  section  3  of  article  II  that  he  shall 
faithfully  execute  the  laws.  If  the  congressional  veto  can  be  viewed 
primarily  as  a  legislative  activity,  opponents  contend  that  at  least 
in  the  case  of  a  committee  veto,  there  is  a  impermissible  delegation 
of  the  legislative  power  to  the  committee.  Some  opponents  have 
argued  also  that  any  Act  of  Congress  which  has  legislative  effect 
must  have  the  concurrence  of  both  Houses  and  be  signed  by  the 
President  in  order  to  go  into  effect.  Therefore,  it  is  unconstitutional 
for  Confess  to  delegate  to  only  one  of  its  Houses  or  to  a  committee 
the  authority  to  disapprove  or  approve  an  Executive  actions. 

Proponents  of  the  constitutionality  of  the  congressional  veto  arorue 
that  this  device  is  emphatically  legislative  in  character  since  it  requires 
legislative  enactment  in  the  form  of  a  statute  in  order  for  its  provisions 
to  go  into  effect.  The  fact  that  Congress  conditions  its  grant  of  au- 
thority to  the  Executive  upon  its  subsequent  right  to  "veto"  proposed 
Executive  action  taken  pursuant  to  the  underlying  statute  does  not 
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destroy  the  fundamentally  legislative  character.  Article  I,  section  8  of 
the  Constitution  grants  Congress  considerable  legislative  powers  and 
the  authority  to  make  all  laws  "necessary  and  proper"  for  the  execu- 
tion of  these  powers.  The  congressional  veto  device  is  conditional  leg- 
islation well  within  the  legislative  authority  granted  by  the  Constitu- 
tion. In  response  to  the  additional  argument  that  the  committee  veto 
is  invalid  because  of  Congress'  impermissible  delegation  of  legislative 
authority  to  its  committee,  proponents  of  the  congressional  veto  would 
argue  that  since  Congress  has  broad  authority  to  delegate  its  legisla- 
tive powers  to  Federal  agencies,  it  could  surely  delegate  its  legislative 
powers  to  several  of  its  own  committees  acting  as  an  agent  of  the 
Congress. 

SAMPLE  CONGRESSIONAL  VETO  PROVISION 

As  has  already  been  discussed,  congressional  veto  provisions  vary 
widely^  according  to  purposes  they  are  designed  to  serve.  The  following 
provision  from  the  Pension  Keform  Act  contains  many  typical  fea- 
tures. This  provision  is  of  particular  interest  for  the  care  in  which 
the  expediting  provisions  for  consideration  of  a  resolution  of  dis- 
approval by  either  House  are  drafted.  The  privileged  nature  of  such 
a  resolution  under  this  provision  assures  that  Members  who  favor 
passage  of  the  resolution  of  disapproval  can  obtain  expedited  floor 
consideration. 

Public  Law  93^06;  88  Stat.  829 — Section  3032(d) — Pension  Reform  Act 

(d)  (1)  Any  regulations  developed  pursuant  to  subsection  (c)  shall  take  effect 
if,  and  only  if — 

(A)  the  Secretary  of  Labor,  not  later  than  the  day  which  is  3  years  after  the 
date  of  the  enactment  of  this  Act,  delivers  a  copy  of  such  regulations  to  the  House 
of  Representatives  and  a  copy  to  the  Senate,  and 

(B)  before  the  close  of  the  120-day  period  which  begins  on  the  day  on  which 
the  copies  of  such  regulations  are  delivered  to  the  House  of  Representatives  and 
to  the  Senate,  neither  the  House  of  Representatives  nor  the  Senate  adopts,  by  an 
affirmative  vote  of  a  majority  of  those  present  and  voting  in  that  House,  a  reso- 
lution of  disapproval. 

(2)  For  purposes  of  this  subsection,  the  term  "resolution  of  disapproval" 
means  only  a  resolution  of  either  House  of  Congress,  the  matter  after  the  resolv- 
ing clause  of  which  is  as  follows :  "That  the  does  not  favor  the  taking  effect 

of  the  regulations  transmitted  to  the  Congress  by  the  Secretary  of  Labor  on  ", 

the  first  blank  space  therein  being  filled  with  the  name  of  the  resolving  House 
and  the  second  blank  space  therein  being  filled  with  the  day  and  year. 

(3)  A  resolution  of  disapproval  in  the  House  of  Representatives  shall  be  re- 
ferred to  the  Committee  on  Education  and  Labor.  A  resolution  of  disapproval  in 
the  Senate  shall  be  referred  to  the  Committee  on  Labor  and  Public  Welfare. 

(4)  (A)  If  the  committee  to  which  a  resolution  of  disapproval  has  been  re- 
ferred has  not  reported  it  at  the  end  of  7  calendar  days  after  its  introduction, 
it  is  in  order  to  move  either  to  discharge  the  committee  from  further  considera- 
tion of  the  resolution  or  to  discharge  the  committee  from  further  consideration 
of  any  other  resolution  of  disapproval  which  has  been  referred  to  the  committee. 

(B)  A  motion  to  discharge  may  be  made  only  by  an  individual  favoring  the 
resolution,  is  highly  privileged  (except  that  it  may  not  be  made  after  the  com- 
mittee has  reported  a  resolution  of  disapproval),  and  debate  thereon  shall  be 
limited  to  not  more  than  1  hour,  to  be  divided  equally  between  those  favoring 
and  those  opposing  the  resolution.  An  amendment  to  the  motion  is  not  in  order, 
and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  which  the  motion  is  agreed 
to  or  disagreed  to. 

(C)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the  motion  may  not 
be  renewed,  nor  may  another  motion  to  discharge  the  committee  be  made  with 
respect  to  any  other  resolution  of  disapproval. 

(5)  (A)  When  the  committee  has  reported,  or  has  been  discharged  from  further 
consideration  of,  a  resolution  of  disapproval,  it  is  at  any  time  thereafter  in  order 
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(even  though  a  previous  motion  to  the  same  effect  has  been  disagreed  to)  to  move 
to  proceed  to  the  consideration  of  the  resolution.  The  motion  is  highly  privileged 
and  is  not  debatable.  An  amendment  to  the  motion  is  not  in  order,  and  it  is  not 
in  order  to  move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or 
disagreed  to. 

(B)  Debate  on  the  resolution  of  disapproval  shall  be  limited  to  not  more  than 
10  hours,  which  shall  be  divided  equally  between  those  favoring  and  those  oppos- 
ing the  resolution.  A  motion  further  to  limit  debate  is  not  debatable.  An  amend- 
ment to,  or  motion  to  recommit,  the  resolution  is  not  in  order,  and  it  is  not  in 
order  to  move  to  reconsider  the  vote  by  which  the  resolution  is  agreed  to  or  dis- 
agreed  to. 

(6)  (A)  Motions  to  postpone,  made  with  respect  to  the  discharge  from  com- 
mittee or  the  consideration  of  a  resolution  of  disapproval,  and  motions  to  proceed 
to  the  consideration  of  other  business,  shall  be  decided  without  debate. 

(B)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  application  of  the 
rules  of  the  House  of  Bepresentaitves  or  the  Senate,  as  the  case  may  be,  to  the 
procedure  relating  to  any  resolution  of  disapproval  shall  be  decided  without 
debate. 

(7)  Whenever  the  Secretary  of  Labor  transmits  copies  of  the  regulations  to 
the  Congress,  a  copy  of  such  regulations  shall  be  delivered  to  each  House  of 
Congress  on  the  same  day  and  shall  be  delivered  to  the  Clerk  of  the  House  of 
Representatives  if  the  House  is  not  in  session  and  to  the  Secretary  of  the  Senate 
if  the  Senate  is  not  in  session. 

<S)  The  120  day  period  referred  to  in  paragraph  (1)  shall  be  computed  by 
excluding — 

(A)  the  days  on  which  either  House  is  not  in  session  because  of  an  adjourn- 
ment of  more  than  3  days  to  a  day  certain  or  an  adjournment  of  the  Congress 
sine  die,  and 

(B)  any  Saturday  and  Sunday,  not  excluded  under  subparagraph  (A),  when 
either  House  is  not  in  session.  (9)  This  subsection  is  enacted  by  the  Congress — 

(A)  as  an  exercise  of  the  rulemaking  power  of  the  House  of  Representatives 
and  the  Senate,  respectively,  and  as  such  they  are  deemed  a  part  of  the  rules  of 
each  House,  respectively,  but  applicable  only  with  respect  to  the  procedure  to 
be  followed  in  that  House  in  the  case  of  resolutions  of  disapproval  described  in 
paragraph  (2)  ;  and  they  supersede  other  rules  only  to  the  extent  that  they  are 
inconsistent  therewith ;  and 

( B )  with  full  recognition  of  the  constitutional  right  of  either  House  to  change 
the  rules  (so  far  as  relating  to  the  procedures  of  that  House)  at  any  time,  in  the 
same  manner  and  to  the  same  extent  as  in  the  case  of  any  other  rule  of  that 
House. 

CONDITIONS  ON  APPROPRIATIONS 

This  type  of  legislation  authorizes  the  appropriation  of  funds  for 
general  purposes  outlined  by  the  statute  subject  to  a  specific  limitation 
that  no  appropriation  shall  be  made  for  a  specific  project  without  the 
approval  of  the  responsible  oversight  committee.  Thus  this  type  of 
statutory  condition  subjects  appropriation  bills  proposed  under  its 
general  authority  to  a  point  of  order  on  the  House  or  Senate  floor  that 
appropriations  for  a  specific  project  has  not  received  committee  ap- 
proval. If  no  point  of  order  is  raised  or  if  the  point  of  order  is  over- 
ruled by  majority  vote  of  the  House  or  Senate,  then  the  funds  can  be 
appropriated  for  the  project  despite  committee  disapproval.  In  prac- 
tice however  it  is  very  difficult  to  make  appropriations  under  this  kind 
of  authorization  limitation  without  full  committee  consultation  and 
participation  in  the  appropriation  process. 

REPORTING  PROVISIONS 

As  lias  been  mentioned,  some  reporting  provisions  are  often  loosely 
characterized  as  congressional  vetoes.  Such  reporting  provisions  pro- 
vide that  proposed  actions  of  the  Executive  taken  in  accordance  with 
a  statute  shall  be  postponed  until  after  the  expiration  of  a  specified 
period  of  time,  usually  60  days,  from  the  notification  of  the  proposed 
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action  to  the  Congress.  The  reporting  provision  thus  affords  the  Con- 
gress an  opportunity  to  enact  legislation  repealing  or  modifying  the 
proposed  action  during  the  waiting  period  before  the  proposed  action 
takes  effect.  In  many  cases  the  waiting  period  may  be  waived  by  resolu- 
tions of  approval  by  the  designated  Houses  or  their  committees. 

During  the  waiting  period,  the  committee  which  has  oversight 
jurisdiction  of  the  proposed  matter  has  an  opportunity  to  discuss  the 
proposal  with  the  agency  and  recommend  modifications.  Unlike  a 
genuine  committee  veto  provision,  the  agency  is  not  legally  bound  by 
a  committee's  disapproval  unless  that  disapproval  is  ultimately  en- 
acted into  law. 

The  practical  effect  of  most  reporting  provisions  may  be  tantamount 
to  a  committee  veto,  however,  since  most  Executive  agencies  would  be 
reluctant  to  implement  a  proposal  which  was  not  approved  by  the  com- 
mittee with  legislative  jurisdiction  over  the  agency.  It  is  for  this 
reason  that  reporting  provisions  are  frequently  classified  as  congres- 
sional vetoes  in  general  discussions  of  the  area. 

CONSTITUTIONALITY 

There  does  not  appear  to  be  any  substantial  constitutional  objec- 
tions that  can  be  raised  against  reporting  provisions  or  conditional  ap- 
propriations measures  because  neither  type  of  provision,  by  itself, 
legally  prohibits  the  Executive  from  taking  any  proposed  action. 

EVALUATION  OF  CONGRESSIONAL  VETO  TECHNIQUE 

Although  there  are  great  varieties  of  congressional  veto  provisions, 
they  all  embody  an  active  and  formal  approach  to  congressional  over- 
sight over  Executive  activity.  Congressional  veto  provisions  are  en- 
grafted on  to  a  statute  to  ensure  that  the  statutory  grant  of  authority 
to  the  Executive  will  remain  subject  to  direct  congressional  supervision 
over  its  implementation.  The  locus  of  this  supervision  depends  upon 
whether  the  congressional  veto  power  is  vested  in  both  Houses,  either 
House,  or  in  its  committees.  Quite  obviously,  for  example,  it  would  be 
easier  to  veto  a  proposed  Executive  action  by  simple  resolution  of 
either  House  rather  than  by  a  concurrent  resolution  of  both  Houses. 

A  committee  veto  provision  is  a  most  powerful  oversight  technique. 
It  virtually  assures  that  the  committee  is  fully  informed  on  the  com- 
plete details  of  the  proposed  Executive  action  and  is  largely  satisfied 
with  the  merits  of  the  proposal  itself.  If  the  committee  is  not  satisfied 
with  the  proposal,  it  can  disapprove  it  and  require  a  new  proposal  to 
be  submitted.  The  advantages  of  such  an  oversight  arrangement  are 
apparent.  It  may  be.  however,  that  such  committee  supervision  could 
also  be  obtained  by  other  less  formal  means  without  the  disadvantages 
that  formality  sometimes  brings. 

Also  it  may  be  questioned  how  willing  the  Congress  would  be  to 
grant  such  formal  control  to  a  particular  committee  when  it  could 
arrogate  that  control  directly  to  itself  in  the  form  of  a  one-House  or 
two-House  veto.  Perhaps  it  is  for  this  reason  that  the  use  of  the  com- 
mittee veto  has  declined  in  recent  years  despite  the  growth  of  con- 
gressional veto  provisions  generally. 

At  least  one  committee  veto  provision  provides  for  a  congressional 
override  of  the  committee's  action.  The  Small  Reclamation  Projects 
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Act  of  195G  provided  that  "in  the  event  either  committee  disapproves 
r lie  project  proposal,  the  Secretary  shall  not  proceed  further  unless 
the  ( )ofcgrees  has  approved  the  same."  (70  Stat.  1045.) 

The  reporting  provisions  and  the  conditions  upon  appropriation 
bills  may  offer  a  somewhat  less  formal  alternative  to  achieve  the  same 
ends.  To  the  extent  that  full  notification  about  the  proposed  action 
rather  than  direct  participation  in  the  administrative  decision  is 
thought  desirable,  then  the  reporting  provision  technique  would  be 
satisfactory.  The  conditions  upon  appropriation  bills  techniques  as- 
sures both  committee  notice  of  specific  projects  as  well  as  committee 
participation  in  the  decision.  Thus  the  technique  of  establishing  con- 
ditions upon  appropriation  is  quite  similar  in  practical  effort  to  the 
committee  veto  with  the  difference  that  these  conditions  function  pri- 
marily as  internal  rules  of  the  Congress  and  have  no  limiting  effect 
if  funds  have  been  appropriated  contrary  to  these  conditions. 

There  is  little  doubt  that  the  congressional  veto  device  in  its  various 
forms  is  an  increasingly  important  tool  in  achieving  genuine  congres- 
sional oversight  over  executive  actions.  In  a  book  otherwise  somewhat 
skeptical  of  the  congressional  veto  device,  Joseph  P.  Harris  provides 
this  justification  of  its  increasing  use : 

Congress  has  been  faced  with  the  necessity  of  making  increasingly  broad  dele- 
gations of  authority  to  the  executive  departments  because  of  the  size  and  com- 
plexity of  their  operations  in  recent  years.  To  compensate  for  these  delegations  of 
authority,  Congress  has  sought  means  whereby  it  may  retain  a  voice  in  the 
use  of  the  authority  and  exercise  more  effective  controls  over  the  executive. 
The  committee  veto  provides  such  a  device. 
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Periodic  auditing  of  executive  departments  is  among  the  strongest 
techniques  of  legislative  oversight.  Properly  utilized,  the  audit  enables 
the  Congress  to  hold  executive  officers  to  a  strict  accounting  for  their 
use  of  public  funds  and  the  conduct  of  their  administrations.  The 
government  auditing  encompasses  more  than  checking  and  verifying 
accounts,  transactions  and  financial  statements.  Many  Federal,  State 
and  some  foreign  audit  agencies  are  moving  in  the  directions  pioneered 
by  GAO,  the  chief  audit  agency  of  the  Congress,  to  include  an  evalua- 
tion of  whether  claimed  achievements  are  supported  by  adequate 
facts  and  are  in  compliance  with  legislatively  established  objectives; 
and  whether  resources  are  being  used  efficiently,  effectively  and 
economically. 

In  reviewing  the  agencies  own  evaluations,  or  in  undertaking  an 
initial  evaluation,  auditors  are  advised  by  GAO  to  consider  the 
following : 

How  successful  is  the  program  in  accomplishing  the  intended 
results  spelled  out  in  legislative  objectives  or  in  directives  of  the 
agency  ?  Could  these  objectives  be  achieved  at  lesser  costs? 

Has  agency  management  clearly  defined  and  promulgated  the 
objectives  and  goals  of  the  program  or  activity  ? 

Have  performance  standards  and  goals  been  developed? 

Are  program  objectives  sufficiently  clear  to  permit  agency 
management  to  effectively  accomplish  the  desired  program  re- 
sults ?  Are  the  objectives  of  the  component  parts  of  the  program 
consistent  with  overall  program  objectives? 

Are  program  costs  reasonably  commensurate  with  the  benefits 
achieved  ? 

Have  alternative  programs  or  approaches  been  examined,  or 
should  they  be  examined,  to  see  whether  objectives  can  be  achieved 
more  economically  ? 

Were  all  studies,  such  as  cost-benefit  studies,  adequate  for  an- 
alyzing costs  and  benefits  of  alternative  approaches? 

Is  the  program  producing  benefits  or  detriments  which  were 
not  comtemplated  by  the  Congress  when  it  authorized  the  pro- 
gram? 

Is  the  information  furnished  to  the  Congress  by  the  agency 
sufficiently  adequate  and  accurate  to  permit  the  Congress  to  ef- 
fectively monitor  program  achievements  ? 

Does  top  management  have  the  essential  and  reliable  informa- 
tion necessary  for  exercising  supervision  and  control  and  for  as- 
certaining directions  or  trends  ? 

Does  management  have  internal  review  or  audit  facilities  ade- 
quate for  monitoring  program  operations?  identifying  program 
and  management  problems  and  weakness  ?  and  insuring  fiscal  in- 
tegrity ? 
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Are  there  overlappings  of  jurisdiction  and  duplications  of 
effort? 

Is  the  program  coordinated  with  other  programs  that  have 
similar  objectives? 

Is  the  program  being  carried  out  and  are  expenditures  being 
made  in  compliance  with  applicable  laws  and  regulations  ? 

Is  there  a  continuing  need  for  the  program?  Legislation  and 
regulations  may  not  provide  for  program  termination,  and  it  is 
not  unusual  for  a  Government  program  to  continue  long  after  the 
need  it  was  orignially  created  to  meet  has  ceased  to  exist. 

Is  the  program  as  it  was  designed  and  implemented,  geared  to 
the  needs  of  the  particular  target  group  that  was  used  to  justify 
the  establishment  of  the  program  ? 
The  GAO  investigation  into  the  enforcement  of  the  Occupational 
Safety  and  Health  Act  of  1970  during  the  93d  Congress  illustrates 
how  results  of  an  audit  can  be  used.  At  the  request  of  the  Subcom- 
mittee on  Labor  of  the  Senate  Labor  and  Public  Welfare  Committee 
the  GAO  reviewed  OSHA's  compliance  with  legislative  intent  and 
examined  and  recommended  improvements  in  agency  operations. 

The  GAO  issued  4  reports  on  the  development  and  dissemination  of 
standards  and  assisted  the  subcommittee  in  the  preparation  of  17  issue 
papers  on  the  following  topics : 

Impact  of  OSHA  Activities  on  Safety  and  Health  Conditions. 

Selection  of  Workplaces  for  Inspection. 

Citing  Hazards  Noted  During  Inspections. 

Classification  of  Violations  as  Serious  and  Non-Serious. 

Time  Taken  to  Issue  Citations  After  Inspections. 

Hazard  Abatement  Periods. 

Assurance  of  Abatement. 

Accident  Reports  and  Investigations. 

Employee  Complaints. 

Guidelines  for  Citing  Violations  Resulting  From  Employee 
Actions. 

Employers'  Self-Inspections. 

Separate  Standards  for  the  Light  Residential  Construction 
Industry. 

Safety  and  Health  Program  in  the  Maritime  Industry. 
OSHA's  Development  of  Standards  From  NIOSH  Criteria 
Documents. 

Planning  and  Management  of  NIOSH  Research  Toward 
Standards  Development. 
NIOSH  Personnel  Levels. 

NIOSH  Research  Facilities  in  Cincinnati,  Ohio. 

The  subcommittee,  during  their  July  and  August  1971  oversight 
hearings  into  the  1970  Act,  requested  the  Department  of  Labor  to  pro- 
vide answers  to  the  questions  raised  in  the  issue  papers  and  submit 
proposals  detailing  the  Department's  plans  to  correct  certain  specific 
problems.  The  issue  papers  are  included  in  the  published  hearings. 

In  November  1975,  the  Department  of  Labor  submitted  to  the  sub- 
committee a  report  on  its  progress  to  date  in  response  to  each  of  the 
issue  papers. 

Audits  can  be  used  to  provide  background  for  hearings  and  develop- 
ment of  legislation.  During  the  93d  Congress  the  Subcommittee  on 
Children  and  Youth  of  the  Senate  Labor  and  Public  Welfare  Com- 
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mittee  conducted  an  extensive  study  of  the  programs,  administration 
and  fund  raising  operations  of  many  charities  serving  children  and 
youth.  The  purpose  was  to  determine  whether  contributions  to  and 
whether  beneficiaries  of  such  charities  are  adequately  protected  by 
Federal  and  other  existing  legislation  or  whether  new  legislation  is 
needed. 

The  subcommittee  held  8  days  of  public  hearings  on  children's 
charities.  Witnesses  included  representatives  of  charitable  organiza- 
tions, law  enforcement  agencies,  the  Internal  Revenue  Service,  Agency 
for  International  Development,  General  Accounting  Office,  and  groups 
working  in  the  area  of  charity  regulation.  At  the  request  of  the  sub- 
committee chairman,  the  GAO  examined  closely  the  operations  of  five 
charities  which  raise  money  in  the  United  States  and  spend  it  on 
programs  abroad.  All  five  groups  were  registered  with  the  Advisory 
Committee  on  Voluntary  Foreign  Aid  of  the  U.S.  Agency  for  Inter- 
national Development. 

The  majority  of  organizations  studied  b}^  the  subcommittee  were 
found  in  general  to  operate  good  programs  and  to  manage  their  money 
well.  However,  serious  abuses  of  the  public's  money  and  trust  were  also 
found.  In  addition,  the  subcommittee  received  testimony  demon- 
strating that  existing  State  and  Federal  laws  do  not  adequately  pro- 
tect the  contributor  or  the  potential  beneficiaries  of  such  charities. 
States  and  localities  were  found  to  have  widely  varying  statutes  on 
solicitation  by  and  registration  of  charities.  Law  enforcement  officials 
testified  that  they  lacked  adequate  access  to  information  about  dis- 
reputable interstate  operations  of  charities  and  that  the  acquisition  of 
a  Federal  tax  exemption  is  no  guarantee  that  a  charity  operates  a 
meaningful  charitable  program. 

As  an  outgrowth  of  the  hearings,  the  subcommittee  proposed  legisla- 
tion requiring  meaningful  disclosure  of  the  financial  operations  of 
charities  to  the  public. 

THE  GAO  I  AUDIT  AGENCY  FOR  THE  CONGRESS 

Through  the  Budget  and  Accounting  Act  of  1921,  Congress  created 
the  General  Accounting  Office  to  assist  it  in  ensuring  that  public  funds 
are  properly  spent  by  executive  agencies. 

The  Legislative  Reorganization  Act  of  1970  emphasized  certain 
kinds  of  assistance  needed  by  the  Congress  by  authorizing  and  direct- 
ing the  Comptroller  General  to  review  and  analyze  the  results  of 
Government  programs  carried  on  under  existing  law,  and  to  assist  in 
analyzing  and  conducting  cost-benefit  studies.  Amendments  to  the 
Congressional  Budget  and  Impoundment  Control  Act  of  1974  expand 
GAO's  role  by  requiring  assistance  to  committees  in  developing  state- 
ments of  legislative  objectives  and  goals  and  methods  for  assessing  and 
reporting  actual  program  performance ;  and  in  analyzing  and  asses- 
sing Federal  agency  program  reviews  and  evaluation  studies.  GAO  is 
also  required  to  develop  and  recommend  methods  for  review  and 
evaluation  of  Government  programs. 

Thus,  GAO's  ability  to  support  committee  oversight  lies  in  its  broad 
authority  to  audit  the  operations  and  the  financial  accounts  of  execu- 
tive agencies,  to  evaluate  programs,  and  to  report  its  findings  to  the 
Congress.  With  some  limited  exceptions,  the  auditing  authority  of 
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t He  GAO  extends  to  all  activities,  financial  transactions,  and  accounts 
of  the  Federal  Government.  Officers  of  the  Government  are  required 
by  law  to  make  records  available  and  to  cooperate  with  the  GxYO. 

In  section  236  of  the  Legislative  Reorganization  Act  of  1970,  the 
Congress  provided  for  the  specific  use  of  GAO  recommendations  in 
oversight,  as  well  as  the  appropriations  process: 

Sec.  230.  Whenever  the  General  Accounting  Office  has  made  a 
report  which  contains  recommendations  to  the  head  of  any  Fed- 
eral agency  such  agency  shall — 

(1)  not  later  than  60  days  after  the  date  of  such  report, 
submit  a  written  statement  to  the  Committee  on  Government 
Operations  of  the  House  of  Representatives  and  the  Senate 
of  the  action  taken  by  such  agency  with  respect  to  such 
recommendations :  and 

(2)  in  connection  with  the  first  request  for  appropriations 
for  that  agency  submitted  to  the  Congress  more  than  60  days 
after  the  date  of  such  report,  submit  a  written  statement 
to  the  Committees  on  Appropriations  of  the  House  of  Repre- 
sentatives and  the  Senate  of  the  action  taken  by  such  agency 
to  such  recommendations. 

These  procedures  further  strengthen  the  relationship  between  GAO 
and  the  Government  Operations  and  Appropriations  Committees  of 
the  House  and  Senate.  A  primary  objective  of  the  GAO  is  to  provide 
Congress  with  reliable  information  for  use  in  its  oversight,  authoriza- 
tion and  appropriation  responsibilities. 

GAO  ASSISTANCE 

GAO  maintains  an  Office  of  Congressional  Relations  (OCR)  to  pro- 
vide assistance  to  Congress. 

The  annual  report  of  the  Comptroller  General  mailed  to  each  Mem- 
ber of  Congress  lists  all  GAO  reports  issued  within  the  last  year.  An 
up-to-date  list  of  GAO  reports  is  sent  to  each  member  monthly  with 
instructions  on  how  and  where  to  obtain  any  individual  report.  How- 
ever, when  there  is  a  need  for  audit  information  before  a  final  report 
can  be  issued,  congressional  staffs  should  request  a  briefing,  a  fact 
sheet  or  informal  summary. 

ASSISTANCE  REQUIRED  BY  STATUTE 

To  an  increasing  extent,  new  legislation  is  specifying  requirements 
for  GAO  independent  reviews  and  reporting  on  executive  actions  and 
programs  results.  For  example,  the  Federal  Water  Pollution  and  Con- 
trol Act  Amendments  of  1972  (P.L.  92-500)  required  review  by  the 
Comptroller  General  of  research  and  demonstration  programs  de- 
signed to  achieve  water  quality  goals. 

In  January  1971,  GAO  responded  to  this  statutory  requirement  by 
reporting  that  while  these  Federal  programs  had  improved  the  quality 
of  some  water  ways — 

Much  more  remained  to  be  done  to  achieve  national  water 
quality  goals  established  by  the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972 ; 

At  current  funding  levels,  it  was  doubtful  that  the  1985  na- 
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tional  goal  of  eliminating  the  discharge  of  pollutants  into 

navigable  waters  would  be  met ;  and 

Both  management  and  coordination  of  Federal  research  and 

demonstration  programs  needs  to  be  improved. 
The  GAO  recommended  that  the  Environmental  Protection  Agency 
prepare  a  strategy  to  carry  out  its  research  and  demonstration  require- 
ments under  the  1972  amendments,  estimates  the  amount  of  money 
needed  to  meet  these  requirements,  and  present  this  information  to  the 
Congress.  EPA  generally  agreed  with  GAO's  recommendations.  Addi- 
tionally GAO  made  several  recommendations  to  the  agency  and  the 
Office  of  Management  and  Budget  aimed  at  improving  the  manage- 
ment and  coordination  of  water  pollution  programs. 

GAO  ASSISTANCE  RESULTING  FROM  DIRECT  REQUEST 

GAO  will  make  special  audits  at  the  request  of  congressional  com- 
mittees and  members.  Individual  members  may  request  independent 
information  and  briefings  on  particular  programs,  as  well  as  data  on 
the  financial  impact  of  Federal  actions  on  their  states  and  districts. 
Many  of  these  requests  involve  controversial  matters  affecting  con- 
gressional districts  and  States,  for  example,  the  movement  of  a  base 
or  other  Federal  installation.  Where  requests  of  particular  committees 
or  members  are  for  work  in  an  area  of  some  general  interest,  GAO  is 
frequently  successful  in  broadening  the  work  to  cover  the  needs  of 
others.  This  has  proved  to  be  an  effective  way  to  fulfill  different  re- 
quests dealing  with  the  same  or  similar  subject  matter.  An  example 
of  the  kind  of  investigation  which  GAO  will  conduct  at  a  member's 
request  resulted  from  a  letter  sent  by  a  Dayton  Daily  News  staff  writer 
to  Kepresentative  Charles  W.  Whalen,  Jr.,  alleging  certain  violations 
of  HUD's  spending  guidelines  by  the  Dayton  Model  Cities  Planning 
Council  and  requesting  a  GAO  investigation  into  the  allegations.  The 
allegations  included  charges  of  conflict  of  interest,  questionable  travel 
expenses,  reimbursement  for  meetings  not  attended  and  payment  for 
lost  wages  from  regular  employment  when,  in  fact,  persons  were 
unemployed. 

A  GAO  limited  review  of  the  fiscal  activities  of  the  Model  Cities 
Planning  Council  revealed  examples  of  overpayments,  payments  made 
without  proper  documentation,  payments  made  without  proper 
authorization,  and  other  questionable  expenditures  by  the  planning 
council. 

GAO  recommended  to  HUD  that  they : 

1.  Undertake  an  audit  of  the  Model  Cities  Planning  Council 
with  primary  emphasis  on  evaluating  the  validity  of  payments 
made  to  council  members  and  the  adequacy  of  fiscal  controls  over 
such  payment ; 

2.  Kecover  costs  which  are  identified  as  ineligible  by  the  audit  ; 
and 

3.  Follow-up  to  insure  that  the  city  of  Dayton  exercises  ade- 
quate monitoring  of  planning  council  activities. 

INTERNAL  AUDITS 

In  addition  to  GAO  audits.  Congress  has  access  to  the  internal  audit- 
ing reports  of  agency  auditing  teams. 
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Although  agency  internal  audits  are  designed  to  meet  the  needs  of 
executive  agency  officials,  they  obtain  information  which  can  be  use- 
ful for  congressional  oversight. 

During  the  93d  Congress,  for  example,  the  staff  of  the  House  Ways 
and  Means  Committee  used  the  reports  of  the  Department  of  Health, 
Education,  and  Welfare  audit  agency  to  help  monitor  the  health  care 
financing  programs  within  its  jurisdiction. 

PROGRAM  REVIEW  AND  EVALUATION 

Program  review  and  evaluation  is  currently  receiving  a  great  deal 
of  attention  as  one  of  the  oversight  techniques  available  to  Congress. 
Several  factors  ma}'  account  for  this,  such  as  the  growth  of  health,  edu- 
cation, welfare,  and  manpower  programs  at  the  national  and  local 
levels;  congressional  attempts  to  reconcile  conflicts  resulting  from  the 
desire  to  reduce  the  Federal  budget  while  at  the  same  time  adequately 
fund  effective  programs;  the  increased  attention  being  paid  to  man- 
agement productivity  in  the  executive  branch;  and  a  belated  entry  of 
social  scientists  into  the  public  policy  arena. 

The  need  for  evaluation  studies  is  recognized  specifically  in 
recently  enacted  legislation.  For  example,  the  Congressional  Budget 
and  Impoundment  Control  Act  of  1074  (P.L.  93-344)  provides  for 
program  analysis,  appraisal  and  evaluation.  Title  VII  authorizes 
congressional  committees  to  carry  out  evaluation  studies  themselves,  to 
contract  for  such  studies  or  to  require  them  from  Government  agencies. 
It  requires  the  Comptroller  General  to  review  and  evaluate  Govern- 
ment programs  carried  on  under  existing  law,  to  develop  and  recom- 
mend methods  for  reviewing  and  evaluating  these  programs,  to  assist 
in  developing  statements  of  legislative  objectives  and  goals,  and 
methods  for  assessing  and  reporting  actual  program  performance. 
Title  VIII  directs  the  Comptroller  General,  in  cooperation  with  the 
Secretary  of  the  Treasury,  the  Director  of  the  Office  of  Management 
and  Budget  and  the  Congressional  Budget  Office  to  take  specific  steps 
to  improve  the  usefulness  of  fiscal,  budgetary,  and  program-related 
data  to  meet  the  information  needs  of  the  committees. 

Potentially  a  powerful  oversight  tool,  evaluation  techniques  are 
being  adapted  today  to  assist  in  complex  public  policy  decisions.  This 
chapter  will  discuss  program  review  and  evaluation  as  a  technique  of 
Oversight  without  detailing  the  technical  aspects  of  the  various  evalua- 
tion methodologies. 

EVALUATION  DEFINED 

While  there  are  many  definitions  of  evaluation  and  subjects  ap- 
propriate for  evaluation,  it  may  be  useful  to  indicate  the  scope  of 
evaluation  with  the  objective  of  demystifying  the  topic.  Simply  put, 
evaluation  of  a  program  is  a  careful  appraisal  of  what  happened,  why 
it  happened,  what  choices  are  available  for  future  actions,  and  what 
the  implications  are  of  those  choices.  Evaluations  are  made  by  a  num- 
ber of  different  audit  agencies  and  staffs.  They  also  are  performed  in 
connection  with  a  number  of  other  functions  including  budgeting, 
planning,  and  policy  analysis. 

Evaluation  techniques  can  generate  information  useful  for  decision- 
making at  all  levels  of  program  operations,  such  as  needs  assessment, 
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program  impact,  program  implementation,  and  on  the  relative  effec- 
tiveness of  different  approaches.  Evaluation  can  be  broad  in  scope  or 
it  can  be  narrow,  and  e valuators  can  choose  from  among  a  variety  of 
statistical  and  management  techniques  to  arrive  at  conclusions.  This 
discussion  will  emphasize  evaluation  as  an  oversight  tool  within  the 
congressional  setting  in  which  use  of  objective  analysis  may  be  influ- 
enced by  political  and  public  policy  considerations. 

Most  experience  and  legislative  authority  for  evaluation  has 
focused  on  executive  branch  management  usage  in  policymaking, 
budgeting,  and  program  management  activities.  As  a  result,  most 
evaluation  reports,  most  evaluation  thinking,  and  most  professional 
^valuators  have  tended  to  be  more  oriented  to  the  concerns  of  the 
executive  branch  than  to  those  of  the  Congress.  It  is  therefore  impor- 
tant for  legislative  staff  to  keep  evaluation  activities  which  are  con- 
ducted on  congressional  behalf,  focused  on  congressional  concerns. 

The  seriousness  of  this  problem  is  illustrated  by  experience  with 
the  congressional  mandated  Equal  Educational  Opportunity  Survey 
and  Report  (the  so-called  Coleman  report).  This  evaluation  origi- 
nated in  Congress'  need  to  know  whether  educational  resources  were 
being  equitably  distributed  to  minority  school  children  in  different 
regions  of  the  country.  The  researchers  conducting  the  evaluation 
transformed  it  into  an  ambitious  and  theoretically  interesting  project 
that  devoted  relatively  little  fiscal  or  intellectual  attention  to  the  con- 
gressional concern  that  fostered  the  study.  As  a  result  the  evidence 
yielded  by  the  evaluation  was  only  marginally  relevant  and  techni- 
cally too  weak  to  answer  the  question  of  whether  resources  were 
equitably  distributed. 

In  general,  the  interests,  the  perspectives,  and  the  pressures  which 
coalesce  in  Congress  to  raise  an  issue  or  to  pass  a  law  differ  from 
those  which  operate  in  the  executive  branch  after  the  law  is  passed. 
Evaluation  within  executive  agencies  is  an  adjunct  to  good  manage- 
ment and  should  be  encouraged.  But  some  agencies  may  resist  doing 
internal  evaluation  and  may  be  even  less  likely  to  cooperate  in  devel- 
oping evaluation  evidence  for  congressional  overseers.  Evidence  which 
might  indicate  need  for  internal  improvement,  or  need  for  action 
other  than  those  proposed  or  taken  by  the  agency  for  other  reasons 
may  not  be  promptly  and  voluntarily  provided  by  even  the  most 
diligent  agency  evaluation  units.  Nonetheless,  practical  factors,  such 
as  the  burden  of  data  collection,  et  cetera,  preclude  complete  duplica- 
tion of  evaluation  efforts  by  the  Executive  and  Congress.  For  the  same 
reason,  the  GAO  also  is  somewhat  dependent  on  evaluation  reports 
undertaken  by  the  Executive  or  commissioned  by  the  Executive.  One 
way  to  insure  that  the  Congress  has  access  to  all  useful  evaluation 
reports  and  not  just  those  that  the  Executive  chooses  to  make  public 
is  to  obtain  a  listing  of  evaluation  requirements  in  current  legislation, 
such  as  the  ones  which  GAO  has  issued  and  to  monitor  these  evalua- 
tions. It  is  not  unusual  for  the  executive  departments  to  bury  reports 
which  are  particularly  critical  or  which  recommend  courses  of  action 
unappealing  to  the  bureaucracy.  Committee  staff  certainly  can  moni- 
tor the  Department  of  Commerce's  "Commerce  Business  Daily",  which 
lists  request  for  proposals  (BFP's)  for  evaluations.  Follow-up  on 
these  studies  is  another  way  to  ensure  that  results  of  the  study  reach 
the  Congress. 
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CONDUCTING  EVALUATION  STUDIES 

Oversight  evaluation  can  originate  in  at  least  three  different  set- 
tings; in  the  language  of  the  legislation  authorizing  the  program; 
within  the  work  agenda  of  a  particular  committee;  or,  in  the  legis- 
lator's personal  office.  Resources  available  for  performing  evaluation 
studies  vary  in  each  of  these  settings. 

Using  evaluation  on  an  ad  hoc,  catch-as-catch-can  basis  can  have 
limited  but  dramatic  effects  occasionally.  However,  this  approach  may 
be  more  mischievous  than  effective  in  gaining  substantial  changes. 
Systematic  oversight  evaluation  requires: 

1.  Professional  staff  assigned  to  locate,  monitor,  and  focus 
evaluation  resources  and  activities  and  coordinate  them  with 
oversight  activities ; 

2.  Access  to  professional  evaluators,  i.e.,  assistance  specialists 
working  outside  the  congressional  staff  in  a  variety  of  institu- 
tional settings;  and 

3.  Agreement  between  those  requesting  the  evaluation  and  the 
evaluators  on :  study  objectives,  legislative  intent,  study  design, 
timeliness,  resources,  quality  control,  and  reporting  study  results 
and  data. 

In  an  individual  legislator's  office,  imagination  and  resourcefulness 
are  required  to  obtain  evaluation  services  or  conduct  evaluation 
studies.  Through  computer  index  services,  such  as  SCORPIO  or  the 
House  Information  System,  evaluation  bibliographies  can  be  obtained. 
The  various  congressional  agencies  (GAO,  CRS,  CBO,  and  OTA) 
can  provide  resources  needed  for  evaluation.  Availability  varies  with 
the  congressional  agency  involved  and  the  nature  of  the  request.  For 
example,  GAO  sometimes  receives  requests  on  the  same  or  similar 
subjects  from  several  members  at  about  the  same  time.  When  this  hap- 
pens, a  consolidated  response  is  usually  prepared  and  the  results  may 
be  included  in  a  report  to  the  Congress  as  a  whole.  Federal  depart- 
ments and  agencies  can  also  provide  studies  and  usually  a  wealth  of 
background  information  about  the  programs  involved. 

Wftjiin  the  GAO  the  central  coordination  point  for  providing  the 
Congress  with  evaluation  assistance  is  the  Office  of  Congressional 
Relations.  This  office  serves  as  a  communications  and  coordination 
link  between  the  Congress  and  the  GAO. 

In  a  committee,  evaluation  services  can  be  obtained  also  from  out- 
side consultants.  When  engaging  a  consultant  firm,  congressional  staff 
should  shop  around  and  ask  to  see  copies  of  studies  a  firm  has  com- 
piled in  the  past,  being  careful  to  examine  the  credentials  of  the  staff 
and  to  carefully  outline  and  obtain  understanding  on  the  scope  of 
work  to  be  performed. 

Unless  a  congressional  staffer  is  trained  and  experienced  in  doing 
evaluation  research,  to  become  too  involved  in  technical  details  of  the 
study  will  consume  an  inordinate  amount  of  staff  time  and  may  dis- 
rupt or  delay  necessary  research  work.  However,  legislative  staff  can 
and  should  have  general  knowledge  of  the  following  technical  lever- 
age points : 

1.  The  goals  or  needs  of  the  program  being  evaluated; 

2.  The  extent  to  which  evaluated  activities  are  actually  imple- 
mented or  delivered  as  described ; 
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3.  The  plan  for  collecting,  comparing,  and  drawing  inferences 
from  the  data — i.e..  the  research  design ;  and 

4.  The  kinds  of  statistical  tests  which  will  be  used  to  analyze 
the  data — there  is  usually  more  than  one  "right"  approach. 

The  selection  of  evaluation  techniques  depends  on  the  kind  of  over- 
sight questions  being  asked.  Predictable  oversight  questions  should  be 
framed  well  in  advance;  this  will  guide  the  study  and  help  get  the 
type  evaluation  needed. 

For  example,  questions  have  been  asked  about  the  cost-effectiveness 
of  various  DOD  training  activities.  GAO  recently  told  a  congressional 
committee  that  the  Air  Force  had  no  study  or  substantive  data  to  sup- 
port its  contention  that  stabilized  training  rates  and  officer  separation 
programs  are  more  cost-effective  than  fluctuating  training  rates  and 
retaining  trained  and  fully  qualified  rated  officers  to  react  to  short 
term  surpluses.  Sometimes  a  GAO  evaluation  when  it  yields  informa- 
tion is  not  found  in  executive  branch  evaluations.  For  example,  several 
GAO  reports  have  been  issued  in  the  last  year  comparing  costs  of 
Federal  Service  academies,  their  education  and  training  programs, 
the  need  for  systematic  assessment  of  graduate  performance  and  rea- 
sons for  attrition  from  academies.  ^N"o  evaluation  of  this  comparative 
scope  had  been  performed  previously. 

Often,  evaluations  done  to  answer  certain  questions  will  lead  to  ad- 
ditional questions  and  the  need  for  further  evaluations.  During  1974 
the  GAO  provided  the  Senate  Committee  on  Commerce  with  an  in- 
depth  evaluation  of  the  uncertainties  and  complexities  in  making 
benefit-cost  analyses  of  individual  motor  vehicle  safety  standards.  The 
chairman  then  requested  GAO  to  expand  on  that  work  to  evaluate  the 
overall  effect  of  the  program.  For  this  purpose,  GAO  defined  program 
effectiveness  as  the  relative  decrease  in  percentage  of  accident- 
involved  drivers  being  killed  or  seriously  injured — by  vehicle  model 
year — after  adjustment  for  changes  in  other  factors.  Few  States  have 
complete  accident  data  on  a  consistent  basis  for  more  than  a  few  years. 
Data  were  obtained  from  North  Carolina  and  New  York  State  to 
provide  some  contrast  as  to  the  potential  effect  of  differences  in 
weather,  population  and  traffic  density  and  less  explicit  socio-economic 
factors.  Preliminary  analyses  indicate  a  remarkable  consistency  of 
effectiveness  of  the  various  crash  factors.  In  this  case  the  committee's 
oversight  is  continuing. 

Programs  affecting  Indian  reservations  provide  another  example 
of  oversight  evolving  together  with  evolving  questions  and  evalua- 
tions. A  series  of  evaluations  have  been  done  by  GAO  in  education, 
health,  housing,  and  economic  development.  Recently  an  evaluation 
of  combined  impact  of  all  programs  on  quality  of  life"  on  one  reserva- 
tion was  added  to  this  series.  This  comprehensive  evaluation  work  re- 
vealed also  the  need  for  clarification  of  the  Indian  Self-Determination 
Act  and  the  House  Committee  on  Interior  and  Insular  Affairs  made 
use  of  these  findings  in  proposing  amendments  to  the  Act.  Provisions 
tightening  up  the  contracting  provisions  for  auditing  and  reporting, 
criminal  penalties  for  misuse  of  contract  funds,  advance  payments  of 
contract  funds,  and  clarification  of  Federal  Government  trust  respon- 
sibilities and  duties  to  Indian  tribes  were  added  to  the  bill  subse- 
quently enacted  as  Public  Law  93-638,  January  4,  1975.  In  this  area 
also  there  is  continuing  oversight  by  the  interested  committees. 

E  valuators  not  accustomed  to  working  in  legislative  settings  place 
great  emphasis  on  the  need  to  State  program  goals  clearly.  However, 
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the  goals  and  purposes  of  Federal  programs  often  are  broadly  stated 
in  order  to  obtain  passage  of  the  legislation.  This  need  not,  and  should 
not.  prevent  effective  evaluation.  An  evaluation  can  be  referenced  to 
a  needs  assessment,  to  detailed  program  plans  submitted  by  an  execu- 
tive agency  for  approval  of  an  oversight  committee,  to  legislative  his- 
tory that  stipulates  intended  program  goals,  or  to  a  series  of 
hypotheses  containing  alternative  program  goals. 

Analysis  should  yield  information  about  the  issues  Congress  ad- 
dressed in  enacting  the  legislation,  and  it  should  be  consistent  with  the 
goals,  needs,  or  program  descriptions  to  which  the  evaluation  is 
referenced. 

The  logical  plan  for  collecting,  comparing,  and  interpreting  the 
data  should  be  able  to  rule  out  or  minimize  differing  indications  of  the 
program  results  obtained.  "Experimentation"  evaluation  is  the  strong- 
est technique  for  ruling  out  such  alternative  explanations  of  results. 

To  be  more  specific,  the  kinds  of  oversight  questions  which  can  be 
answered  in  whole  or  in  part  by  evaluation  and  analysis  are  as  follows : 
What's  the  problem  ?  What's  the  extent  of  the  problem  ? 
What  kinds  of  things  could  be  done  to  remedy  the  problem  ? 
What  evidence  is  there  to  indicate  that  each  of  these  remedies 
could  work  ? 

How  much  will  it  cost  to  get  the  size  of  effect  needed  to  remedy 
the  problem  ? 

What  should  the  Federal  role  be?  To  develop  remedies?  To 
supply  remedies  (services)  directly?  To  fund  State  or  local  gov- 
ernments to  develop  or  supply  remedies?  To  provide  incentives 
for  the  private  sector  to  develop  or  supply  remedies  ? 

Do  the  goals  and  intentions  of  a  bill  or  act  match  up  with  the 
nature  of  the  problem  and  the  combination  of  remedies  and  Fed- 
eral role  envisioned  by  the  bill  or  act  ? 

Does  the  bill/act  say  what  Congress  intends  clearly  enough  (in 
legislative  language)  and  conspicuously  enough  (in  legislative 
history)  to  set  criteria  for  comparison  of  congressional  intent 
with  an  agency's  plans,  program  implementation  and  budgets  ? 

Are  agency  goals  and  plaus  clear  enough  to  show  whether  they 
are  consistent  with  congressional  goals  and  intents? 

Are  agency  program  plans  and  objectives  clear  enough  to  evalu- 
ate for  executive-branch  policy  review  and  program  manage- 
ment? What  agency  resources  and  personnel  are  devoted  to 
program  evaluation  specificalty  ? 

Are  program  services  being  delivered  in  the  type,  amount,  qual- 
ity and  time-frame  that  Congress  intended? 

Within  a  program,  what  kinds  of  projects  are  succeeding?  How 
many?  How  are  the  succeeding  projects  different  from  the 
others — i.e.,  what  works? 

Would  the  results  reported  for  a  program  have  happened 
even  without  the  program  ? 

Is  the  program  effective  in  meeting  the  goals  or  needs  set  forth 
in  the  legislation  which  gave  birth  to  it? 

Is  the  program  effective  enough  to  solve  the  problem  that  the 
legislation  originally  addressed? 

What  side  effects  does  a  program  have  ?  How  big  are  they  ?  How 
valuable  are  they? 
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What  can  a  program  mean  in  personal,  human  terms  ?  The  bad  ? 
The  good? 

Has  the  problem  changed  that  was  originally  addressed  by  the 
act  ?  In  what  ways  ?  To  what  extent  ? 

Is  there  now  a  better  way  of  getting  at  this  problem? 

Should  we  continue  the  program?  As  it  is?  With  major 
changes  ?  Not  at  all  ?  Fold  it  into  another  program  ?  1 

LEGISLATIVE  LANGUAGE 

To  plan  ahead  for  oversight  of  executive  activities,  the  necessary 
evaluation  provisions  should  be  written  into  the  language  or  legis- 
lative history  of  a  statute.  The  general  statutory  provisions  of  the 
Legislative  reorganization  Act  as  amended  (fn.  S.2  U.S.C.  190b, 
190d)  grants  standing  committees  the  authority  to  require  the  pro- 
duction of  relevant  information  from  the  Executive.  Relevant  in- 
formation has  been  construed  to  include  evaluation  studies.  In  addi- 
tion, specific  laws  may  require  evaluation  studies  as  well  as  other  re- 
ports from  the  Executive. 

Strong  evaluation  provisions  often  have  the  desirable  side-effect  of 
mobilizing  executive  activities  more  conscientiously  than  when  con- 
gressional follow-up  is  not  expected.  To  adequately  provide  for  evalu- 
ation such  language  should  cover  the  following  points : 

1.  Purposes  of  the  evaluation  activities ; 

2.  Responsibility  for  conducting  the  evaluation ; 

3.  The  subject  matter  of  the  evaluation; 

4.  When  each  kind  of  evidence  from  the  evaluation  will  be 
needed  (e.g.,  evidence  of  program  implementation  or  service 
delivery  to  be  provided  yearly ; 

5.  Earmarking  funds  to  support  evaluation  activities  needed 
both  at  Federal  level  and  as  part  of  grant  programs ; 

6.  Reporting  arrangements  (to  whom,  when,  what  format) 
and ; 

7.  Access  to  evaluation  data  (especially  important  when  an 
executive  agency  will  be  conducting  the  evaluation  and  may  be 
reluctant  to  report  all  findings). 

If  the  above  points  are  covered  in  either  language  or  legislative  his- 
tory, a  sound  basis  for  oversight  oriented  evaluation  willl^e  provided. 

These  points  may  also  be  used  to  review  the  adequacy  of  oversight 
evaluation  provisions  in  existing  legislation.  If  any  have  been  omitted, 
it  may  be  difficult  to  oversee  the  legislation  on  a  systematic  basis. 
Broad,  permissive  provisions  for  evaluation  can  work,  but  they  require 
special  attention  if  they  are  to  actually  yield  timely,  relevant  evalua- 
tion evidence.  Overly  prescriptive  provisions  can  "be  equally,  if  not 
more  troublesome,  such  as  stipulating  specific  measures  or  statistical 
techniques  that  later  prove  susceptible  to  administrative  manipula- 
tion, unobtainable  or  defective. 

As  legislative  language  is  developed,  efforts  should  be  made  to  en- 
courage measurement  of  the  success  of  the  program  in  reaching  pro- 
gram objectives  and  solving  the  larger  problem.  This  concern  should 
be  paramount  as  evaluation  components  are  developed  for  new 
programs. 


1  Source :  Program  Evaluation:  A  Manual  for  Legislators  and  Legislative  Staffs,  Harrison 
Fox  and  William  H.  Foskett. 


PROGRAM  REVIEW  AND  EVALUATION 


Within  the  array  of  oversight  techniques  available  to  Congress,  pro- 
gram review  and  evaluation  is  currently  receiving  a  great  deal  of  atten- 
tention.  Several  factors  may  account  for  this,  such  as  a  belated  entry 
of  social  scientists  into  the  public  policy  arena;  the  growth  of  health, 
education,  welfare,  and  manpower  programs  at  the  national  and  local 
levels ;  congressional  attempts  to  reconcile  conflicts  resulting  from  the 
desire  to  reduce  the  Federal  budget  while  at  the  same  time  adequately 
fund  effective  social  programs ;  and  the  increased  attention  being  paid 
to  management  productivity  in  the  executive  branch. 

The  need  for  evaluation  studies  is  recognized  specifically  in  recently 
enacted  legislation.  For  example,  the  Congressional  Budget  and  Im- 
poundment Control  Act  of  1974  (P.L.  93-344)  provides  for  program 
analysis,  appraisal  and  evaluation.  Title  VIII  directs  the  Secretary 
of  the  Treasury,  the  Director  of  the  Office  of  Management  and  Budget 
and  the  Comptroller  General  to  take  specific  steps  to  improve  the  use- 
fulness of  fiscal,  budgetary,  and  program-related  data.  Title  VII  auth- 
orizes congressional  committees  to  carry  out  evaluation  studies  or  to 
contract  for  such  studies.  It  requires  the  Comptroller  General  to  assist 
congressional  committeess  in  developing  their  information  needs,  in- 
cluding those  expressed  in  legislative  requirements. 

Potentially  a  powerful  oversight  tool,  evaluation  techniques  are 
being  adapted  today  to  assist  in  complex  public  policy  decisions.  This 
chapter  will  discuss  program  review  and  evaluation  as  a  technique  of 
oversight  without  detailing  the  technical  aspects  of  the  various  evalu- 
ation methodologies. 

EVALUATION  DEFINED 

While  there  are  many  definitions  of  evaluation  and  subjects  appro- 
priate for  evaluation,  it  may  be  useful  to  include  a  brief  discussion 
of  the  scope  of  evaluation  with  the  objective  of  demystifying  the  topic. 
Simply  put,  evaluation  is  determining  the  effectiveness  of  particular 
social  programs.  It  is  sometimes  contrasted  with  policy  analysis,  which 
is  concerned  with  devising  ways  to  make  informed  and  intelligent  de- 
cisions among  alternative  social  policies.1  Evaluation  techniques  can 
generate  information  useful  for  decisionmaking  at  all  levels  of  pro- 
gram operations,  such  as  needs  assessment,  program  impact,  program 
implementation,  and  on  the  relative  effectiveness  of  different  ap- 
proaches. Ideally,  evaluation  produces  the  data  or  information  neces- 
sary to  conduct  policy  analysis.  Evaluation  can  be  broad  in  scope  or 
it  can  be  narrow,  and  evaluators  can  choose  from  among  a  variety  of 
statistical  and  management  techniques  to  arrive  at  conclusions.  Need- 
less to  say,  the  definition  of  evaluation  will  vary  from  project  to  proj- 


1  Evaluating  Social  Programs,  Theory,  Practice  and  Politics  Edited  by  Peter  H.  Rossi 
and  Walter  Williams,  Seminar  Press,  New  York,  N.Y.,  1972. 


(34) 


35 


ect.  This  discussion  will  emphasize  evaluation  as  an  oversight  tool 
within  the  congressional  setting  in  which  objective  analysis  may  be 
influenced  by  political  and  public  policy  considerations. 

Most  experience  and  legislative  authority  for  evaluation  has  focused 
on  executive  branch  management  usage  in  policymaking,  budgeting, 
and  program  management  activities.  As  a  result,  most  evaluation  re- 
ports, most  evaluation  thinking,  and  most  professional  evaluators 
have  tended  to  be  more  oriented  to  the  concerns  of  the  executive  branch 
than  to  those  of  the  Congress.  It  is  therefore  important  for  legislative 
staff  to  keep  evaluation  activities  which  are  conducted  on  congressional 
behalf,  focused  on  congressional  concerns. 

The  seriousness  of  this  problem  is  illustrated  by  experience  with 
the  congressionally-mandated  Equal  Educational  Opportunity  Sur- 
vey and  Report  (the  so-called  Coleman  report).  This  evaluation  origi- 
nated in  Congress'  need  to  know  whether  educational  resources  were 
being  equitably  distributed  to  minority  school  children  in  different 
regions  of  the  country.  The  researchers  conducting  the  evaluation 
transformed  it  into  an  ambitious  and  theoretically  interesting  project 
that  devoted  relatively  little  fiscal  or  intellectual  attention  to  the  con- 
gressional concern  that  fostered  the  study.  As  a  result  the  evidence 
yielded  by  the  evaluation  was  only  marginally  relevant  and  techni- 
cally too  weak  to  answer  the  question  of  whether  resources  were  equi- 
tably distributed. 

In  general,  the  interests,  the  perspectives  and  the  pressures  which 
coalesce  in  Congress  to  raise  an  issue  or  to  pass  a  law  differ  from  those 
which  operate  in  the  executive  branch  after  the  law  is  passed.  Evalu- 
ation within  executive  agencies  is  an  adjunct  to  good  management  and 
should  be  encouraged.  But  some  agencies  may  resist  doing  internal 
evaluation  and  may  be  even  less  likely  to  cooperate  in  developing 
evaluation  evidence  for  congressional  overseers.  Evidence  which 
might  indicate  need  for  internal  improvement,  or  need  for  action  other 
than  those  proposed  or  taken  by  the  Agency  for  other  reasons  may  not 
be  promptly  and  voluntarily  provided  by  even  the  most  diligent  agency 
evaluation  units.  Nonetheless  practical  factors,  such  as  the  burden 
of  data  collection,  etc.,  preclude  complete  duplication  of  evaluation 
efforts  by  the  Executive  and  Congress. 

Xot withstanding  their  commitment  to  serve  the  Congress  and  their 
equal  commitment  to  valid  research  standards,  the  GAO  also  is  some- 
what dependent  on  evaluation  reports  undertaken  by  the  Executive  or 
commissioned  by  the  Executive.  One  way  to  insure  that  the  Congress 
has  access  to  all  evaluation  reports  and  not  just  those  that  the  Execu- 
tive chooses  to  make  public  is  to  monitor  the  GAO  compendium  "A 
Guide  to  Evaluation,"  which  lists  all  reports.  It  is  not  unusual  for  the 
executive  departments  to  bury  reports  which  are  particularly  critical 
or  which  recommend  courses  of  action  unappealing  to  the  bureaucracy. 
Committee  staff  certainly  can  monitor  the  Department  of  Com- 
merce's ''Commerce  Business  Daily'',  which  lists  request  for  proposals 
(RFP's)  for  evaluations.  Follow-up  on  these  studies  is  another  way 
to  ensure  that  results  of  the  study  reach  the  Congress. 

CONDUCTING  EVALUATION  STUDIES 

Oversight  evaluation  can  originate  in  at  least  three  different  set- 
tings :  in  the  language  of  the  bill ;  within  the  work  agenda  of  a  par- 
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ticular  committee;  or,  in  the  legislators  personal  office.  Resources 
available  for  performing  evaluation  studies  vary  in  each  of  these 
settings. 

Using  evaluation  on  an  ad  hoc,  catch-as-catch-can  basis  can  have 
limited  but  dramatic  effects  occasionally.  However  this  approach 
may  be  more  mischievous  than  effective  in  gaining  substantial  changes. 
Systematic  evaluation  requires : 

(1)  Professional  staff  assigned  to  locate,  monitor  and  focus  evaluation  re- 
sources and  activities  and  coordinate  them  with  oversight  activities; 

(2)  Access  to  professional  evaluators,  i.e.,  assistance  of  evaluation  specialists 
working  outside  the  congressional  staff  in  a  variety  of  institutional  settings; 
and 

(3)  Data — either  raw  data  collected  specifically  from  the  activities  being 
overseen,  or  secondary  data  collected  originally  for  other  purposes  but  re- 
analyzed to  suit  oversight  needs  in  the  specific  situation. 

In  an  individual  legislator's  office,  imagination  and  resourceful- 
ness are  required  to  obtain  evaluation  services  or  conduct  evaluation 
studies.  Through  computer  index  services,  such  as  SCORPIO  or  the 
House  Information  System,  evaluation  bibliographies  can  be  ob- 
tained. The  various  congressional  agencies  (GAO,  CRS,  CBO,  and 
OTA)  can  provide  resources  needed  for  evaluation.  Availability 
varies  with  the  agency  involved  and  the  nature  of  the  request.  Fed- 
eral departments  and  agencies  can  also  provide  studies  and  usually 
a  wealth  of  background  information  about  the  programs  involved. 

The  GAO  sees  evaluation  as  one  of  its  principal  functions  and 
stands  ready  to  assist  Congress. 

Within  the  GAO  the  central  coordination  point  for  providing  the 
Congress  with  assistance  is  the  Office  of  Congressional  Relations.  This 
office  serves  as  a  communications  and  coordination  link  between  the 
Congress  and  the  GAO. 

In  a  committee,  evaluation  services  can  be  obtained  from  outside 
consultants.  When  engaging  a  consultant  firm,  congressional  staff 
should  shop  around  and  ask  to  see  copies  of  studies  a  firm  has  com- 
piled in  the  past,  being  careful  to  examine  the  credentials  of  the  staff 
and  to  carefully  outline  the  scope  of  work  to  be  performed. 

Unless  a  congressional  staffer  is  trained  and  experienced  in  doing 
evaluation  research,  to  become  too  involved  in  technical  details  of  the 
study  will  consume  an  inordinate  amount  of  staff  time  and  may  dis- 
rupt or  delay  necessary  research  work.  However,  legislative  staff  can 
and  should  have  general  knowledge  of  the  following  technical  lever- 
age points : 

(1)  The  goals  or  needs  of  the  program  being  evaluated ; 

(2)  The  extent  to  which  evaluated  activities  are  actually  implemented  or 
delivered  as  described ; 

(3)  The  plan  for  collecting,  comparing,  and  drawing  inferences  from  the 
data — i.e.,  the  research  design  ;  and 

(4)  The  kinds  of  statistical  tests  which  will  be  used  to  analyze  the  data — 
there  is  usually  more  than  one  "right"  approach. 

The  selection  of  evaluation  techniques  depends  on  the  kind  of  over- 
sight questions  being  asked.  Predictable  oversight  questions  should 
be  framed  well  in  advance;  this  will  guide  the  study  and  help  get  the 
type  evaluation  needed. 

A  brief  guide  to  evaluation  techniques  which  provide  evidence  best 
suited  to  answer  some  general  types  of  oversight  questions  is  shown 
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in  table  1.  Beside  each  question  are  listed  a  variety  of  evaluation  tech- 
niques which  can  generate  the  type  of  evidence  needed  to  answer  that 
question.  This  table  can  be  used  as  a  guide  to  the  kinds  of  evaluation 
that  should  be  called  for  in  legislative  language  or  history.  Or,  it 
can  be  used  in  an  ad  hoc  approach  to  assist  in  finding  the  most  relevant 
types  of  evaluation  for  the  type  evidence  needed. 
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Source:  PROGR.W  EVALUATION :  A  >'anuai  for  Legislators  and 
Legislative  Staffs,  Harrison  Pox  and  William  H.  Foskett. 


Evaluators  not  accustomed  to  working  in  legislative  settings  place 
great  emphasis  on  the  need  to  state  program  goals  clearly.  However, 
the  goals  and  purposes  of  Federal  programs  often  are  broadly  stated 
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in  order  to  obtain  passage  of  the  legislation.  This  need  not,  and  should 
not,  prevent  effective  evaluation.  An  evaluation  can  be  referenced  to 
a  needs  assessment,  to  detailed  program  plans  submitted  by  an  execu- 
tive agency  for  approval  of  an  oversight  committee,  to  legislative 
history  that  stipulates  intended  program  goals,  or  to  a  series  of 
hypotheses  containing  alternative  program  goals.  Implementation  or 
management  of  a  program  should  not  be  confused  with  program  im- 
pact. Evaluation  readiness  techniques  will  help  prevent  the  error  of 
inferring  that  an  inadequately  implemented  program  would  not  work 
if  adequately  implemented. 

Analysis  should  yield  information  about  the  issues  Congress  ad- 
dressed in  enacting  the  legislation,  and  it  should  be  consistent  with 
the  goals,  needs,  or  program  descriptions  to  which  the  evaluation  is 
referenced.  Multiple  analytic  measures  should  be  used  wherever 
feasible  to  counteract  bias  and  reinforce  findings. 

The  logical  plan  for  collecting,  comparing  and  interpreting  the 
data  should  be  able  to  rule  out  or  minimize  differing  explanations  for 
the  results  obtained.  "Experimentation"  evaluation  is  the  strongest 
technique  for  ruling  out  such  alternative  explantions  of  results. 

The  possibility  that  findings  yielded  by  an  evaluation  are  an  artifact 
of  a  particular  statistical  technique  can  be  minimized  by  conducting 
alternative,  simultaneous  statistical  analyses  of  the  same  data.  Results 
from  such  competing  analyses  of  the  same  data  should  be  compared 
for  similarities  and  differences  of  findings  they  yield. 

LEGISLATIVE  LANGUAGE 

To  plan  ahead  for  oversight  of  executive  activities,  the  necessary 
evaluation  provisions  should  be  written  into  the  language  or  legislative 
history  of  a  statute.  The  general  statutory  provisions  of  the  Legislative 
Reorganization  Act  as  amended  (fn.  8,  2  U.S.C.  190b,  190d)  grants 
standing  committees  the  authority  to  require  the  production  of  relevant 
information  from  the  Executive.  Relevant  information  has  been  con- 
strued to  include  evaluation  studies.  In  addition,  specific  laws  may  re- 
quire evaluation  studies  as  well  as  other  reports  from  the  executive,  the 
same  caveats  for  writing  report  requirements  in  legislation  apply  to 
evaluation  studies. 

Strong  evaluation  provisions  often  have  the  desirable  side-effect  of 
mobilizing  executive  activities  more  conscientiously  than  when  con- 
gressional follow-up  is  not  expected.  To  adequately  provide  for  evalua- 
tion such  language  should  cover  the  following  points : 

(1)  Purposes  of  the  evaluation  activities ; 

(2)  Who  will  conduct  the  evaluation  research  (i.e.,  the  specific  organizational 
unit  of  the  executive  or  congressional  agency  chosen)  ; 

(3)  The  subject  matter  of  the  evaluation  (e.g.,  measure  public  perception  of 
the  responsiveness  of  government  at  the  Federal,  State  and  local  levels  .  .  .)  ; 

(4)  "When  each  kind  of  evidence  from  the  evaluation  will  be  needed  (e.g., 
evidence  of  program  implementation  or  service  delivery  to  be  provided  yearly)  ; 

(5)  Earmarking  funds — set  asides — to  support  evaluation  activities  (if  clear 
arrangements  are  not  made,  funds  for  evaluation  are  often  usurped  by  more 
comfortable  or  dramatic  activities; 

(6)  Reporting  arrangements  (to  whom,  when,  what  format)  ;  and 

(7)  Access  to  data  (especially  important  when  an  executive  agency  will  be 
conducting  the  evaluation). 
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Examples  of  appropriate  legislative  language  covering  various  partic- 
ulars under  each  of  these  points  may  be  found  in  "Program  Evalua- 
tion :  A  Manual  for  Legislators  and  Legislative  Staff" ;  by  Harrison 
Fox  and  William  Foskett.  If  all  the  above  points  are  covered  in  lan- 
guage or  history,  a  sound  basis  for  oversight  oriented  evaluation  will 
be  provided. 

These  points  may  also  be  used  to  review  the  adequacy  of  oversight 
provisions  in  existing  legislation.  If  any  have  been  omitted,  it  may  be 
difficult  to  oversee  the  legislation  on  a  systematic  basis.  Board,  per- 
missive provisions  for  evaluation  can  work,  but  they  require  special 
attention  if  they  are  to  actually  yield  timely,  relevant  evaluation 
evidence.  Overly  prescriptive  provisions  can  be  equally,  if  not  more 
troublesome,  such  as  stipulating  specific  measures  or  statistical  tech- 
niques that  later  prove  susceptible  to  administrative  manipulation, 
unobtainable  or  defective. 

As  legislative  language  is  developed,  efforts  should  be  made  to  en- 
courage measurement  of  the  success  of  the  program  in  reaching  pro- 
gram objectives  and  solving  the  larger  problem.  This  concern  should 
be  paramount  as  evaluation  components  are  developed  for  new 
programs. 


REPORTING  REQUIREMENTS 

Over  1,100  reports  are  due  to  be  submitted  to  the  94th  Congress, 
according  to  a  count  taken  from  the  most  recent  listing  prepared  by 
the  Clerk  of  the  House  of  Representatives.1  There  is  considerable 
variation  among  these  reports,  not  only  in  purpose,  content  and  for- 
mat, but  also  in  their  utility  for  the  purpose  of  congressional  over- 
sight. This  section  suggests  ways  to  design  the  statutory  language 
requiring  reports  so  that  the  resulting  documents  will  be  useful  for 
•oversight. 

All  executive  departments  are  required  to  submit  annual  reports 
covering  their  activities.  For  the  most  part,  these  are  generally  of 
little  use  for  the  purpose  of  congressional  oversight.  Typically,  they 
contain  bland  descriptions  of  departmental  activities,  and  they  may 
occasionally  extend  some  self-congratulatory  comments  on  successful 
efforts;  but  they  offer  little  if  any  hard  assessment  of  basic  policy 
choices  or  of  program  activities.  A  primary  reason  for  the  relatively 
low  utility  of  such  documents  is  that  the  statutory  language  requiring 
them  gives  little  or  no  guidance  to  the  department  in  the  preparation 
of  the  report.  The  following  statutory  language  is  an  example  of  a 
loose  and  vague  report  requirement. 

The  Secretary  shall,  as  soon  as  practicable  after  the  end  of  each  calendar 
year,  make  a  report  to  the  President  for  submission  to  the  Congress  on  the 
activities  of  the  Department  during  the  preceding  calendar  year.2 

This  is  an  example  of  statutory  language  which  allows  total  flexi- 
bility of  content  and  can  be  expected  to  produce  little  more  than  a 
general  overview  of  departmental  activities,  most  likely  presented  in 
a  way  that  is  most  favorable  to  the  reporting  department.  Moreover, 
the  lack  of  a  due  date  encourages  tardy  submission. 

In  contrast  to  this  loose  language,  the  Housing  Goals  Report,  which 
is  submitted  annually  by  the  President,  is  an  example  of  a  carefully 
designed  document.  It  was  required  by  the  Housing  and  Urban  De- 
velopment Act  of  1968,  in  which  the  Congress  stated  the  following 
quantitative  national  housing  production  goal : 

Sec.  1601.  The  Congress  finds  that  the  supply  of  the  Nation's  housing  is  not 
increasing  rapidly  enough  to  meet  the  national  housing  goal,  established  in 
the  Housing  Act  of  1949,  of  the  "realization  as  soon  as  feasible  of  the  goal 
of  a  decent  home  and  a  suitable  living  environment  for  every  American  family." 
The  Congress  reaffirms  this  national  housing  goal  and  determines  that  it  can  be 
substantially  achieved  within  the  next  decade  by  the  construction  or  rehabili- 
tation of  twenty-six  million  housing  units,  six  million  of  these  for  low  and 
moderate  income  families. 


1U.S.  Congress,  Clerk  of  the  TTouso  of  Representatives.  Reports  to  be  made  to  Congress, 
1st  sossfon.  Washington.  D.C..  U.S.  Government  Printing  Office.  January  14,  1975. 
2  Public  Law  S9-174,  section  8;  79  Stat.  6f>7  ;  42  U.S.C.  3531. 
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Section  1602  of  the  act  required  the  President  to  report  to  the  Con- 
gress setting  forth  a  plan  for  eliminating  all  substandard  housing 
and  for  realizing  the  goal  of  26  million  units  over  10  years : 

REPORT  OUTLINING  PLAN 

Sec.  1602.  Not  later  than  January  15,  19G9,  the  President  shall  make  a  report 
to  the  Congress  setting  forth  a  plan,  to  be  carried  out  over  a  period  of  ten  years 
(June  30,  1968,  to  June  30,  1978),  for  the  elimination  of  all  substandard  hous- 
ing and  the  realization  of  the  goal  referred  to  in  section  1601.  Such  plan  shall : 

(1)  indicate  the  number  of  new  or  rehabilitated  housing  units  which  is 
anticipated  will  have  to  be  provided,  with  or  without  Government  assistance, 
during  each  fiscal  year  of  the  ten-year  period,  in  order  to  achieve  the  objec- 
tives of  the  plan,  showing  the  number  of  such  units  which  it  is  anticipated  will 
have  to  be  provided  under  each  of  the  various  Federal  programs  designed  to 
assist  in  the  provision  of  housing ; 

(2)  indicate  the  reduction  in  the  number  of  occupied  substandard  housing 
units  which  it  is  anticipated  will  have  to  occur  during  each  fiscal  year  of  the 
ten-year  period  in  order  to  achieve  the  objectives  of  the  plan ; 

(3)  provide  an  estimate  of  the  cost  of  carrying  out  of  the  plan  for  each  of 
the  various  Federal  programs  and  for  each  fiscal  year  during  the  ten-year  period 
to  the  extent  that  such  costs  will  be  reflected  in  the  Federal  budget ; 

(4)  make  recommendations  with  respect  to  the  legislative  and  administrative 
actions  necessary  or  desirable  to  achieve  the  objectives  of  the  plan ;  and 

(5)  provide  such  other  pertinent  data,  estimates,  and  recommendations  as  the 
President  deems  advisable. 

Such  report  shall,  in  addition,  contain  a  projection  of  the  residential  mortgage 
market  needs  and  prospects  during  the  coming  year,  including  an  estimate  of 
the  requirements  with  respect  to  the  availability,  need,  and  flow  of  mortgage 
funds  (particularly  in  declining  urban  and  rural  areas)  during  such  year,  to- 
gether with  such  recommendations  as  may  be  deemed  appropriate  for  encouraging 
the  availability  of  such  funds. 

In  addition  to  stating  the  goal  in  quantitative  terms  and  requiring 
the  President  to  formulate  a  10-year  plan  for  its  achievement,  the  Con- 
gress also  stipulated  that  an  annual  report  on  progress  toward  the 
goal  be  made  in  the  following  terms : 

PERIODIC  REPORTS 

Sec  1603.  On  February  15,  1970,  and  on  each  succeeding  year  through  1979,  the 
President  shall  submit  to  the  Congress  a  report  which  shall : 

(1)  compare  the  results  achieved  during  the  preceding  fiscal  year  for  the 
completion  of  new  or  rehabilitating  housing  units  and  the  reduction  in  occupied 
substandard  housing  with  the  objectives  established  for  such  year  under  the 
plan ; 

(2)  if  the  comparison  provided  under  clause  (1)  shows  a  failure  to  achieve 
the  objectives  set  for  such  year,  indicate  (A)  the  reasons  for  such  failure;  (B) 
the  steps  being  taken  to  achieve  the  objectives  of  the  plan  during  each  of  the  re- 
maining fiscal  years  of  the  ten-year  period;  and  (C)  any  necessary  revision  in 
objectives  established  under  the  plan  for  each  such  year  ; 

(3)  project  residential  mortgage  marked  needs  and  prospects  for  the  coming 
calendar  year  including  an  estimate  of  the  requirements  with  respect  to  the 
availability,  need,  and  flow  of  mortgage  funds  (particularly  in  declining  urban 
and  rural  areas)  during  such  period,  in  order  to  achieve  the  objectives  of  the 
plan : 

(4)  provide  an  analysis  of  the  monetary  and  fiscal  policies  of  the  Government 
for  the  coming  calendar  year  required  to  achieve  the  objectives  of  the  plan  and 
the  impact  upon  the  domestic  economy  of  achieving  the  plan's  objectives  for 
such  period : 

(5)  make  recommendations  with  respect  to  any  additional  legislative  or 
administrative  action  which  is  necessary  or  desirable  to  achieve  the  objectives  of 
the  plan ;  and 

(6)  provide  such  other  pertinent  data,  estimates,  and  recommendations  as  the 
President  deems  advisable. 
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Stating  the  national  housing  goal  in  such  concrete  terms,  man- 
dating a  report  to  Congress  on  the  President's  plan  for  reaching  the 
goal,  and  requiring  annual  Presidential  reports  on  progress  toward 
t  hat  goal  all  provide  a  concise  basis  for  congressional  oversight  of  ex- 
ecutive  branch  implementation  of  congressional ly  defined  purpose. 
The  congressional  expectation  is  clear.  The  content  of  the  reports  to  be 
submitted  is  specific,  but  some  degree  of  flexibility  is  allowed.  The  re- 
quirements are  suitably  comprehensive.  Problems  are  to  be  identified, 
but  they  are  not  to  be  set  aside  and  forgotten ;  the  following  year's 
report  is  to  provide  follow-up  information. 

The  annual  frequency  of  reporting  conforms  to  the  budget  cycle, 
with  which  housing  finance  is  closely  related.  Reports  are  to  be  made 
over  the  10-year  period  targeted  for  meeting  the  national  housing  goal 
of  26  million  new  and  rehabilitated  housing  units.  The  report  is  due 
on  a  date  certain,  but  enough  time  is  allowed  after  the  end  of  the  fiscal 
year  covered  by  the  report  to  allow-  for  compilation  and  processing 
of  essentia]  date. 

Finally,  the  report  provides  a  basis  for  generating  relevant  questions 
to  ask  hearing  witnesses  should  the  Congress  choose  to  make  housing 
goals  the  subject  of  oversight  hearings,  and  it  also  provides  statistical 
documentation  for  record  and  up-dating  purposes. 

The  first  housing  goals  report,  which  was  transmitted  to  Congress  on 
January  23,  1969,  set  forth  a  plan  for  pursuing  the  goal  of  26  million 
new  or  rehabilitated  housing  units  by  1978.  It  discussed  the  feasibility 
of  the  general  housing  goal,  the  need  for  increasing  the  housing  supply, 
publicity  assisted  housing  activity  in  1968,  estimates  of  such  activity 
for  1969  and  1970,  the  economic  resources  for  meeting  the  housing 
goals  (including  the  overall  impact  on  the  economy,  the  supply  of 
mortgage  capital,  manpower  requirements,  the  availability  and  price 
of  materials,  the  availability  of  building  sites,  and  the  capacity  of  the 
building  industry),  and  finally  the  estimated  costs  to  the  Federal 
Government. 

Hearings  on  national  housing  goals  were  held  following  receipt  of 
the  1969  housing  goals  report.  Twenty  witnesses  appeared  during  the 
8  days  of  hearings.  Although  these  were  the  only  hearings  held  specifi- 
cally to  deal  with  national  housing  goals  and  the  goals  reports,  the  re- 
ports continue  to  provide  an  information  base  that  would  support 
such  oversight  activities. 

The  legislative  language  requiring  the  housing  goals  report  is  a 
good  example  to  illustrate,  a  useful  approach  to  drafting  such 
language.  First,  the  Housing  and  Urban  Development  Act  of  1968 
provided  an  excellent  base  for  drafting  report  requirements — a  clear, 
concise,  and  unambiguously  quantified  statement  of  objectives.  It 
could  be  argued  that  such  a  statement  of  objectives  was  possible  only 
in  the  context  of  urban  crisis  which  characterized  the  1960's. 

Second,  the  statute  required  that  information  on  a  plan  of  action,  a 
strategy,  and  a  statement  of  resource  needs  for  achieving  the  objective 
should  be  submitted  to  Congress.  This  gave  the  Congress  the  op- 
portunity for  carefully  structured  oversight  of  executive  branch  in- 
tentions for  pursuing  the  objectives  and  potentially  the  data  needed 
for  making  inputs  into  the  planning  process  in  the  early  stages. 

Third,  the  annual  report  wTas  designed  to  keep  Congress  informed 
on  the  success  of  the  Nation  in  meeting  year-by-year  housing  produc- 
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tion  and  rehabilitation  targets,  on  factors  causing  any  shortfall  from 
the  annual  target,  steps  being  taken  by  the  administration  to  overcome 
any  shortfall,  and  on  any  revisions  in  annual  targets  in  order  to  meet 
the  10-year  goal.  This  statement,  together  with  the  analyses  and  pro- 
jections of  factors  affecting  likely  housing  performance  in  the  coming 
year  and  related  policy  recommendation,  offers  a  basis  for  annual  over- 
sight of  the  long-term,  10-year  national  effort  toward  the  national 
housing  goal. 

The  long-term  nature  of  the  housing  objective  and  the  structure  of 
the  reporting  S}-stem  set  forth  in  the  statute  offer  the  possibility  of 
designing  a  continuing,  but  concentrated  oversight  strategy.  The 
statutory  requirement  for  annual  housing  goals  reports  is  written  in 
such  a  way  that  it  ensures  a  fairly  high  degree  of  content  consistency 
from  one  year  to  the  next,  allowing  for  year-to-year  comparisons  of 
progress. 

In  summary,  the  housing  goals  report  language  illustrates  the  type 
of  carefully  crafted  requirement  that  can  give  rise  to  agency  reports 
that  are  potentially  of  great  use  for  congressional  oversight  purposes. 

Another  illustration  of  the  significance  of  reporting  requirements 
can  be  noted  in  the  field  of  public  works.  Congressional  review  and  ap- 
proval requirements  exist  for  the  construction  of  Federal  buildings. 
Individual  projects  must  be  approved  by  the  Public  Works  Com- 
mittees of  both  Houses  of  Congress  before  a  project  can  go  past  the 
proposal  stage.  The  Public  Buildings  Act  of  1959,  as  amended,  sets 
forth  the  requirements  for  submitting  a  report  on  each  proposed  proj- 
ect to  the  Public  Works  Committees.  These  reports,  which  are  called 
prospectuses,  are  examples  of  one-time-only  reports  that  play  a  part  in 
congressional  oversight  responsibilities. 

The  1959  act,  as  amended,  requires  committee  review  in  order  to  "in- 
sure equitable  distribution  of  public  buildings  throughout  the  country 
with  due  regard  for  comparative  urgency  of  need."  In  order  to  carry 
out  their  responsibilities  the  committees  receive  prospectuses  for  which 
the  following  content  is  required : 

For  the  purpose  of  securing  consideration  for  such  approval,  the  Administrator 
shall  transmit  to  the  Congress  a  prospectus  of  the  proposed  facility,  including 
(but  not  limited  to)  — 

(1)  a  brief  description  of  the  building  to  be  constructed,  altered,  purchased, 
acquired,  or  the  space  to  be  leased  under  this  act ; 

(2)  the  location  of  the  building  or  space  to  be  leased  and  an  estimate  of  the 
maximum  cost  to  the  United  States  of  the  facility  to  be  constructed,  altered,  pur- 
chased, acquired,  or  the  space  to  be  leased  ; 

(3)  a  comprehensive  plan  for  providing  space  for  all  Government  officers  and 
employees  in  the  locality  of  the  proposed  facility  or  the  space  to  be  leased,  having 
due  regard  for  suitable  space  which  may  continue  to  be  available  in  existing 
Government-owned  or  occupied  buildings  : 

(4)  with  respect  to  any  project  for  the  construction,  alteration,  purchase,  or 
acquisition  of  any  building,  a  statement  by  the  Administrator  that  suitable  space 
owned  by  the  Government  is  not  available  and  the  suitable  rental  space  is  not 
available  at  a  price  commensurate  with  that  to  be  afforded  through  the  proposed 
action;  and 

(5)  a  statement  of  rents  and  other  housing  costs  currently  being  paid  by  the 
Government  for  Federal  agencies  to  be  housed  in  the  building  to  be  constructed, 
altered,  purchased,  acquired,  or  the  space  to  be  leased. 

This  language  appears  on  the  surface  to  be  a  relatively  concise  set  of 
requirements.  However,  the  information  content  required  by  this  lan- 
guage may  not  be  very  helpful  in  judging  the  proposed  Federal  build- 
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ing  project  against  the  statutorily  established  criteria  of  geographic 
equity  and  relative  urgency  of  need.  Indeed,  the  required  prospectus 
contents  would  appear  to  be  serving  some  other  purposes  altogether. 
Also,  serious  questions  can  be  raised  about  the  suitability  of  the  re- 
quired prospectus  contents  not  only  because  of  the  lack  of  any  relation- 
si  lip  whatever  between  the  content  and  the  criteria  against  which  the 
proposed  project  is  to  be  judged,  but  also  because  of  how  well  the 
typical  prospectus  presents  and  justifies  the  need  for  additional  space, 
how  well  it  describes  alternative  methods  for  acquiring  the  needed 
space,  and  how  well  the  decision  on  the  best  alternative  is  documented 
in  the  prospectus.  These  are  part  and  parcel  of  the  "economy  and 
efficiency"  purposes  for  oversight.  This  example  illustrates  that  while 
t  he  statutory  language  requiring  a  report  may  be  concise  and  specific, 
the  usefulness  of  the  information  that  is  presented  in  response  to  the 
requirement  depends  upon  what  the  intended  use  is. 

There  is  a  great  deal  of  information  exchanged  between  the  execu- 
tive branch  and  the  Congress  on  an  informal  basis,  but  to  ensure  that 
there  is  a  minimum  of  misunderstanding  about  congressional  informa- 
tion needs,  the  careful  preparation  of  report  requirements  is  essential. 
Application  of  the  guidelines  suggested  here  should  encourage  the 
development  of  reports  that  meet  congressional  need. 

SUGGESTED  GUIDELINES  FOR  WRITING  REPORT  REQUIREMENTS 

The  following  suggestions  are  offered  as  guidelines  for  writing  stat- 
utory requirements  for  reports  with  a  view  toward  making  them  use- 
ful for  oversight : 

(1)  The  congressional  expectation  for  information  should  be  made 
clear  and  specific. 

(2)  There  should  be  flexibility  in  the  report  so  that  unforeseen  mat- 
ters may  be  included. 

(3)  Requirements  should  be  comprehensive. 

(4)  If  the  report  requirement  calls  for  the  identification  of  problems 
and  difficulties  in  carrying  out  the  congressional  intent,  follow-up  re- 
ports to  provide  information  on  progress  or  solutions  should  be 
required. 

(  5)  A  plan  report  as  well  as  progress  reports  should  be  required  if  it 
is  important  to  make  congressional  inputs  during  the  planning  of  ac- 
tions to  implement  statutory  objectives. 

(6)  The  frequency  of  the  report  and  the  time  over  which  reports  are 
to  be  made  should  be  suitable  to' the  subject  matter  and  to  the  intended 
frequency  of  congressional  oversight  on  the  subject. 

(7)  The  report  should  be  appropriate  to  the  method  that  will  be 
used  for  conducting  oversight. 

(8)  Reports  should  be  required  to  be  submitted  on  specific  dates.  _ 
The  first  of  these  guidelines — being  specific  about  the  information 

that  is  needed — is  perhaps  the  most  important.  The  executive  branch 
should  not  have  to  guess  what  the  Congress  wants  in  a  report.  There- 
fore, Congress  should  specify  what  it  wants  and  needs,  and  a  require- 
ment for  a  report  should  leave  no  doubt  as  to  the  congressional  ex- 
pectation for  information  or  for  recommendations.  Where  possible  and 
appropriate,  specific  items  of  information  should  be  required.  Quan- 
titative  data  should  be  sought  as  much  as  possible.  If  documentation 


45 


of  trends  and  projections  will  meet  oversight  needs  they  should  be 
specified. 

Although  specificity  is  essential,  there  are  many  things  that  cannot 
be  foreeseen  and  many  circumstances  where  flexibility  in  reporting  is 
needed.  Requirements  for  reports  to  Congress  should  recognize  this 
and  provide  for  flexibility  in  report  content  to  supplement  the  care- 
fully specified  core  of  essential  information. 

Specificity  and  flexibility  are  two  of  the  most  important  principles 
in  drafting  report  requirements.  A  third  is  comprehensiveness.  Report 
requirements  should  adequately  cover  the  full  range  of  information 
that  will  be  useful  for  conducting  oversight.  This  does  not  mean  asking 
for  every  possible  piece  of  information  concerning  executive  branch 
activities  in  carrying  out  congressional  intent.  The  key  test  is  whether 
the  statutory  requirements,  cover  all  information  the  Congress  should 
have  in  order  to  get  a  complete  picture  of  Executive  activity,  and 
whether  it  contains  any  requirements  for  information  that  do  not  sig- 
nificantly add  to  the  completeness  of  the  picture  of  the  activity  to  be 
reviewed.  This  latter  kind  of  information  is  superfluous  and  should  not 
be  included  in  the  requirements. 

There  are  reports  in  which  one  can  reasonably  expect  discussions  of 
problems  or  difficulties  in  carrying  out  the  provisions  of  legislation. 
In  such  instances  it  is  important  to  specify  that  additional  information 
be  submitted  at  a  latter  time  indicating  how  the  problems  or  difficulties 
are  being  handled.  Problems  should  not  be  identified  and  then 
forgotten. 

At  times  objectives  spelled  out  in  legislation  are  of  sufficient  impor- 
tance or  of  such  a  nature  that  the  Congress  may  wish  to  have  the 
opportunity  to  be  involved  in  or  to  comment  upon  the  planning  of 
activities  to  implement  congressionally  defined  objectives.  In  such  in- 
stances a  report  on  the  executive  branch's  plan  for  implementation 
should  be  required  before  executive  action  is  taken. 

The  frequency  of  reporting  should  be  determined  carefully.  It  should 
bear  some  relationship  to  the  subject  matter.  There  must  be  enough 
time  between  reports  for  there  to  be  new  experiences  to  record  and  for 
processing  the  data  to  be  used  in  the  report.  On  the  other  hand,  allow- 
ing too  much  time  between  periodic  reports  on  a  subject  will  unneces- 
sarily limit  Congress'  access  to  timely  information  about  ongoing 
program  activity. 

The  duration  or  length  of  time  over  which  reports  are  required  is 
closely  related  to  the  question  of  frequency.  Some  reports  are  required 
in  perpetuity.  For  others,  circumstances  may  be  such  that  one  report 
is  all  that  is  needed.  A  few  may  need  to  be  submitted  periodically  over 
a  specified  amount  of  time,  such  as  annually  for  two,  five  or  ten  years. 
Duration  of  the  reporting  requirement  can  be  geared  to  different  needs 
and  circumstances. 

The  periodic  report  in  perpetuity  is  appropriate  when  the  subject 
matter  is  of  a  continuing,  critical  importance,  such  as  the  state  of  the 
national  econonxy,  or  when  it  will  be  of  recurring  interest  over  an  un- 
foreseeable amount  of  time. 

Periodic  reports  for  a  limited  amount  of  time  are  suitable  when  an 
activity  required  by  Congress  is  to  be  newly  incorporated  into  ongoing 
governmental  institutions  and  processes,  or  when  the  authority  under- 
lying a  governmental  activity  expires  on  a  specified  date.  In  the  former 


46 


instance,  reports  on  the  implementation  of  the  new  institution  or 
process  can  be  terminated  when  the  implementation  is  likely  to  have 
been  completed. 

One-time-only  reports  can  be  requested  when  the  Congress  wants 
(50  fetiew  and  approve  individual  projects  or  undertakings  or  when 
the  subject  of  the  report  is  such  that  repeated  reporting  is  patently 

unnecessary. 

The  information  content  of  a  report  should  be  designed  with  at- 
tention to  the  way  the  report  will  be  used.  If  the  report  is  to  be  used 
as  a  basis  for  hearings,  it  should  provide  substance  for  developing 
questions  on  program  activity  and  policy  to  be  put  to  witnesses.  If 
the  report  is  intended  as  statistical  documentation  aimed  at  keeping 
Members  and  staff  up-to-date  on  trends  and  activities,  the  desired 
data  should  be  tightly  specified.  If  the  congressional  oversight  frame- 
work is  one  of  considering  individual  projects  for  congressional  ap- 
proval, then  the  content  of  the  report  should  be  designed  to  provide 
the  information  that  is  required  for  decision.  In  this  instance  the  de- 
cision criteria  to  be  applied  should  be  clearly  understood  by  the  author 
of  the  language  requiring  the  report. 

Finally,  the  date  upon  which  a  report  is  due  should  be  specified  with 
exactness;  otherwise,  a  report  may  be  so  late  that  it  is  no  longer  of 
any  use  for  the  purposes  of  oversight.  Its  content  will  have  become 
so  far  out  of  date  that  it  may  be  completely  irrelevant  to  the  issues 
an  oversight  effort  is  intended  to  address. 


THE  APPROPRIATIONS  PROCESS  AS  AN  INSTRUMENT 
OF  LEGISLATIVE  OVERSIGHT 

The  appropriations  process  offers  an  effective  but  specialized  oppor- 
tunity for  congressional  review  and  surveillance  of  government  agen- 
cies and  programs.  Each  year  the  Appropriations  subcommittees  of 
the  House  and  Senate  conduct  extensive  probes  into  the  financial  prac- 
tices and  needs  of  Federal  agencies.  The  published  hearings  run  many 
thousands  of  pages  and  provide  a  detailed  examination  of  how  agencies 
spend  the  moneys  voted  by  Congress.  In  his  study  of  "Congressional 
Control  of  Administration,"  Joseph  P.  Harris  found  that  Congress 
"far  outdoes  the  legislatures  of  other  democracies  in  subjecting  execu- 
tive budgets  to  detailed  strict  review,  and  extensive  revision  and_  in 
relating  financial  control  continuously  and  pervasively  to  the  policies, 
programs,  and  activities  of  executive  agencies."  Harris  ranked  over- 
sight by  means  of  the  appropriations  process  as  the  most  extensive 
form  of  legislative  review :  "The  largest  amount  of  supervision  of  the 
departments  is  exercised  by  the  Appropriations  Committees  of  each 
House,  and  the  numerous  appropriations  subcommittees."  These  find- 
ings, made  more  than  a  decade  ago,  continue  to  be  valid,  though  as  will 
be  considered  later,  the  place  of  the  appropriations  process  has  been 
altered  by  a  variety  of  congressional  innovations. 

The  strategic  position  of  the  appropriations  process  derives  from 
the  constitutional  requirement  that  "no  money  shall  be  drawn  from  the 
Treasury,  but  in  consequence  of  appropriations  made  by  law."  Through 
much  of  the  19th  century,  there  were  disputes  between  Congress  and 
the  executive  branch  as  to  the  proper  form  of  appropriations.  The 
President  generally  preferred  lump  sum  appropriations  which  would 
give  him  broad  spending  discretion  and  would  thereby  inhibit  the 
ability  of  Congress  to  ascertain  whether  the  funds  were  being  used  in 
accord  with  legislative  intent.  For  its  part,  Congress  favored  line  item 
appropriations  which  would  specify  the  purposes  for  which  the  funds 
could  be  used  and  would  enhance  its  ability  to  monitor  the  spending 
practices  of  executive  agencies.  A  related  issue  was  the  extent  to  which 
the  President  should  have  authority  to  transfer  appropriated  funds 
from  one  use  to  another. 

During  the  past  several  decades,  there  has  been  a  pronounced  trend 
toward  lump  sum  appropriations  and  the  number  of  separate  appro- 
priation accounts  has  tended  to  decline  as  the  size  of  the  budget  has 
increased.  Although  there  are  approximately  1,200  appropriation  ac- 
counts in  the  1976  budget,  fewer  than  100  add  up  to  more  than  $300 
billion.  The  largest  single  item  in  the  1976  budget — the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund — is  twice  the  size  of  the 
total  Federal  budget  after  World  War  II.  As  the  budget  has  grown 
larger,  the  task  of  monitoring  Federal  programs  has  become  more  diffi- 
cult for  the  Appropriations  Committees,  if  only  because  it  no  longer 
is  possible  to  give  separate  attention  to  each  item  of  expenditure. 

(47) 
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As  appropriations  have  been  lumped  into  ever  bigger  accounts,  the* 
Appropriations  Committees  have  fashioned  a  variety  of  instruments 
for  augmenting  their  control  and  review  of  agency  operations.  One 
common  practice  is  to  write  policy  directives  or  restrictions  into 
appropriation  bills  or  the  committee  reports.  The  latter  are  accorded 
high  status  by  the  affected  agencies.  Another  practice  is  to  require  an 
agency  to  notify  the  Appropriations  Committee  or  subcommitee  be- 
fore an  action  is  taken. 

The  procedures  of  the  various  appropriations  subcommittees  are 
fairly  similar  and  have  not  changed  much  over  the  years.  Each  agency 
appears  before  its  subcommittee  with  voluminous  justification  books 
detailing  what  it  does,  past  and  current  expenditures,  and  its  budget 
requests  for  the  next  year.  These  books  are  less  bulky  than  they  once 
were,  and  many  of  them  now  present  more  program  Information  and 
less  line  item  detail  than  once  was  the  case.  But  much  attention  still  is 
given  to  item  by  item  comparisons  between  current  and  proposed 
spending  and  to  the  factors  accounting  for  increases  over  the  current 
level.  Questioning  by  the  subcommittee  can  cover  any  matter  within 
its  jurisdiction  or  interests  from  the  specifics  of  a  single  trip  by  an 
agency  employee  to  basic  policies  and  long-range  plans.  Because  of 
their  inherently  broad  scope,  Appropriations  Committee  hearings  gen- 
erally are  more  disjointed  than  those  conducted  by  other  committees. 

The  Appropriations  Committees  rarely  hold  hearings  for  purposes 
other  than  the  consideration  of  specific  appropriations  requests  or 
related  matters.  They  almost  never  initiate  investigations  of  their  own 
nor  do  they  endeavor  to  review  the  overall  performance  of  an  agency. 
In  the  congressional  division  of  labor,  these  broader  oversight  func- 
tions are  in  the  jurisdiction  of  the  various  legislative  committees.  Of 
course,  the  Appropriations  subcommittees  and  their  staffs  maintain 
continuing;  contact  with  the  executive  agencies  and  they  incorporate 
considerable  information  on  performance  into  their  regular  hearings, 
but  there  is  no  systematic  effort  to  oversee  and  assess  administrative 
activities. 

RELATIONSHIP  TO  OTHER  LEGISLATIVE  PROCESSES 

The  place  and  purpose  of  the  appropriations  process  is  substantially 
determined  by  its  relationship  to  other  legislative  processes,  in  par- 
ticular the  just-mentioned  division  between  the  legislative  and  Appro- 
priations Committees  and  the  established  authorizations  and  budget 
procedures. 

The  rules  of  the  House  and  the  Senate  demark  separate  jurisdictions 
for  legislative  and  Appropriations  Committees.  House  Rule  XXI, 
section  2  bars  legislation  on  an  appropriations  bill :  "No  appropria- 
tion shall  be  reported  in  anv  general  appropriation  bill,  or  be  in  order 
as  an  amendment  thereto,  for  any  expenditure  not  previously  author- 
ized by  law  ..."  Section  4  of  the  same  rule  rule  imposes  a  restriction  on 
legislative  committees:  "No  bill  or  joint  resolution  to  report  appro- 
priation .  .  ."  Senate  Rule  16,  section  2  prohibits  the  Appropriations 
Committee  from  reporting  "an  appropriation  bill  containing  amend- 
ments proposing  new  or  general  legislation  .  .  ." 

The  rules  are  not  as  clearcut  as  they  appear  to  be  and  a  complicated 
body  of  interpretations  and  precedents  has  been  developed  in  each 
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House.  Moreover,  the  rules  come  into  play  only  when  objection  in  the 
form  of  a  point  of  order  is  made  by  a  Representative  or  Senator,  and 
both  the  House  and  the  Senate  have  procedures  for  waiving  or  bypass- 
ing the  restrictions  against  legislation  on  an  appropriation  bill.  Never- 
theless, the  rules  prescribe  a  pattern  of  behavior  which  is  essential  to 
prevent  the  appropriations  process  from  swallowing  up  the  legislative 
business  of  other  committees. 

The  division  of  labor  between  the  two  sets  of  committees  is  recog- 
nized in  various  rules  and  laws  relating  to  legislative  oversight.  Sec- 
tion 118  of  the  Legislative  Reorganization  Act  of  1970  exempts  the 
two  Appropriations  Committees  from  its  requirement  that  the  stand- 
ing committees  of  the  House  and  Senate  "review  and  study,  on  a  con- 
tinuing basis,  the  application,  administration,  and  execution  of  those 
laws,  or  parts  of  laws,  the  subject  matter  of  which  is  within  the  juris- 
diction of  that  committee"  and  submit  biennial  reports  on  their  over- 
sight activities.  The  Appropriations  Committee  was  the  only  standing 
committee  of  the  Senate  excepted  from  this  requirement,  while  in  the 
House,  Appropriations  was  one  of  four  exempted  committees.  In  its 
report  on  the  1970  legislation,  the  House  Rules  Committee  explained: 

These  committees  are  exempted  because  their  respective  areas  of  jurisdiction 
do  not  embrace  legislative  areas  of  the  type  contemplated  by  the  legislative 
review  provisions.  *  *  * 

The  House  Appropriations  Committee  also  has  been  exempted  from 
the  expanded  oversight  functions  prescribed  by  the  Committee  Reform 
Amendments  of  1974  (H.  Res.  988,  93d  Cong.) .  Each  House  committee 
(other  than  the  Appropriations  and  Budget  Committees)  is  required 
to  establish  a  separate  oversight  subcommittee  or  to  instruct  its  regular 
subcommittees  "to  conduct  oversight  in  the  area  of  their  respective 
jurisdiction."  The  House  Appropriations  Committee  has  specific 
authority  (dating  to  1943)  to  "conduct  such  studies  and  examinations 
of  the  organization  and  operation  of  executive  departments  and  other 
executive  agencies  ...  as  it  may  deem  necessary  to  assist  in  the  deter- 
mination of  matters  within  its  jurisdiction."  There  is  no  comparable 
provision  for  the  Senate  Appropriations  Committee. 

RELATIONSHIP  TO  BUDGET  AXD  AUTHORIZATIONS  PROCESSES 

The  ban  against  "legislation  on  an  appropriation  bill"  means  that 
an  agency  or  program  must  be  authorized  before  funds  can  be  appro- 
priated for  it.  An  additional  preappropriation  stage,  a  legislative 
budget  process,  was  established  by  Congress  in  1974,  along  with  new 
Budget  Committees  in  the  House  and  the  Senate. 

The  Congressional  Budget  Act  of  1974  (P.L.  93-344)  requires 
Congress  to  adopt  a  concurrent  resolution  on  the  budget  by  May  15 
of  each  year,  before  it  considers  any  spending,  revenue,  or  debt  legis- 
lation. This  first  budget  resolution  sets  forth  total  revenues,  new 
budget  authority,  outlays,  public  debt,  and  budget  surplus  or  deficit 
for  the  ensuing  fiscal  year  and  allocates  the  budget  authority  and 
outlay  amounts  among  the  major  functions  in  the  budget.  The  amounts 
in  this  budget  resolution  serve  as  targets  for  Congress  during  its 
subsequent  consideration  of  appropriation  bills  and  other  budget- 
related  measures.  After  completing  action  on  the  regular  appropria- 
tion bills,  Congress  adopts  a  second  budget  resolution  which  reconciles 
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spending,  revenues,  and  debt  with  the  amounts  in  its  budget.  The  new 
congressional  budget  process  has  been  partly  implemented  for  the 
fiscal  1976  budget  and  is  scheduled  to  go  into  full  operation  for  fiscal 
1077. 

The  authorizations  process  is  within  the  jurisdictions  of  the  various 
legislative  committees,  so  that  there  is  no  single  point  within  Congress 
for  processing  this  type  of  legislation.  Until  the  1950's,  virtually  all 
of  the  continuing  programs  of  the  Federal  Government  operated  under 
permanent  authorizations — without  limit  of  time  or  money.  Perma- 
nent authorizations  have  a  one-step  procedure  in  Congress;  they  need 
only  go  through  the  appropriations  process.  But  over  the  past  25  years, 
Congress  has  placed  an  increasing  number  of  programs  on  annual  or 
short-term  authorizations,  requiring  such  programs  to  have  their 
authorizations  renewed  before  appropriations  are  made.  Annual 
authorizations  now  are  applied  to  defense  procurement,  atomic  energy, 
NASA,  foreign  assistance,  the  Coast  Guard,  and  a  variety  of  other 
programs.  Limited-term  authorizations  (generally  2-5  years)  are 
applied  to  many  types  of  Federal  assistance  to  State  and  local 
governments. 

On  the  surface,  the  appropriations  process  appears  to  be  little 
changed  by  the  advent  of  annual  authorizations  and  the  new  budget 
process.  There  still  are  separate  bills — and  separate  subcommittees — 
for  a  dozen  or  more  program  and  organizational  categories.  Each  of 
the  bills  follows  a  traditional  route  from  House  subcommittee  to  full 
committee  to  House  to  Senate  subcommittee  to  conference  to  House 
and  Senate  to  President. 

Although  the  structure  has  remained  intact,  the  way  in  which  the 
appropriations  process  is  used  has  been  significantly  affected.  Annual 
authorizations  reduce  the  time  available  for  Appropriations  Commit- 
tee consideration  and  make  the  authorizing  legislation  the  main  policy 
and  oversight  vehicle.  For  example,  the  basic  shape  of  defense  policy 
is  determined  at  the  authorizations  stage  and,  in  most  years,  the  re- 
porting and  floor  consideration  of  the  defense  appropriations  bill  oc- 
curs onlv  weeks  after  the  necessary  authorizations  have  been  enacted. 
Generally,  the  floor  debate  on  the  defense  authorizations  bill  is  much 
more  extensive  than  that  for  the  equivalent  appropriations  measure. 
With  the  introduction  of  a  Congressional  budget  phase,  there  might 
be  a  further  diminution  of  the  appropriations  function  in  Congress. 

Tn  view  of  these  developments,  it  is  appropriate  to  consider  the 
proper  relationship  of  the  three  methods  used  by  Congress  for  making 
its  spending  decisions.  Ideally,  each  of  the  stages  would  have  a  dis- 
tinctive purpose,  sufficiently  differentiated  from  the  other  two  to  Jus- 
tify its  separateness.  Thus: 

Budgeting  would  be  the  opportunity  for  determining  national  priorities  in 
the  light  of  economic  conditions  and  other  considerations. 

Authorizing  would  enable  Congress  to  oversee  each  of  the  agencies  and  pro- 
grams it  has  established  and  to  legislate  basic  policy  for  each. 

Appropriating  would  enable  Congress  to  oversee  financial  operations  and  to 
make  specific  money  decisions. 

The  distinctions  between  authorizations  and  appropriations  appear 
to  be  diminishing.  At  both  stages.  Congress  formulates  restrictions 
on  the  use  of  funds  and  on  executive  actions.  Tn  the  case  of  annual 
authorizations,  there  is  not  much  difference  between  the  two  with 
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regard  to  the  amounts  cut  from  the  President's  budget.  Both  recur 
annually  and  tend  to  focus  on  current  rather  than  future  policy.  Some 
observers  (for  example,  Charles  Schultze  and  Alice  Rivlin)  have 
suggested  that  the  authorizations  and  appropriations  functions  be 
merged  under  the  jurisdiction  of  new  program  committees,  but  it  is 
not  likely  that  Congress  will  move  in  this  direction  in  the  near  future. 

LIMITATIONS  ON  THE  APPROPRIATIONS  PROCESS 

Aside  from  the  effects  of  the  budget  and  authorizations  stages,  the 
utility  of  the  appropriations  process  as  an  oversight  mechanism  has 
been  weakened  by  a  number  of  practices  and  developments. 

(1)  Permanent  appropriations. — A  sizeable  and  growing  portion 
of  the  Federal  budget  is  not  subject  to  annual  review  by  Congress. 
Approximately  $170  billion — almost  half  of  the  total  1976  budget — 
is  "available  without  current  action  by  Congress."  A  small  part  of 
this  amount  is  attributable  to  multiyear  appropriations  (such  as  re- 
venue sharing)  enacted  in  previous  year,  but  most  of  it  is  in  the  form 
of  permanent  appropriations  which  continue  in  effect  unless  the  laws 
under  which  they  operate  are  changed.  Most  permanent  appropria- 
tions function  automatically,  with  the  amounts  appropriated  each  year 
depending  on  outside  factors  such  as  interest  costs  on  the  public  debt, 
social  security  receipts,  and  civil  service  retirement  payments. 

Permanent  appropriations  bypass  the  appropriations  process  alto- 
gether. Jurisdiction  over  them  is  lodged  in  the  various  legislative 
committees  and  as  a  result  Congress  has  no  opportunity  to  review 
them  through  its  appropriations  machinery.  From  time  to  time,  pro- 
posals have  been  offered  to  curtail  the  spread  of  permanent  appro- 
priations. The  Legislative  Reorganization  Act  of  1946  (section  139) 
called  for  the  two  Appropriations  Committees  to  study  "existing 
permanent  appropriations  with  a  view  to  limiting  the  number  of 
permanent  appropriations  and  to  recommend  to  their  respective 
Houses  that  permanent  appropriations,  if  any,  should  be  discon- 
tinued." The  Legislative  Reorganization  Act  of  1970  (section  253) 
shifted  the  focus  to  the  authorizing  committees,  directing  them  to 
review  each  program  for  which  appropriations  are  not  made  annually 
"in  order  to  ascertain  whether  such  program  could  be  modified  so  that 
appropriations  therefor  would  be  made  annually."  A  third  call  for 
the  study  of  permanent  appropriations  appears  in  the  Congressional 
Budget  Act  of  1974,  section  402(f)  of  which  directs  the  Appropria- 
tions Committees  to  study  them  on  a  continuing  basis  and  to  report 
"recommendations  for  terminating  or  modifying  such  provisions." 

{2)  Backdoor  spending. — Unlike  permanent  appropriations  which 
do  not  undergo  any  current  review  by  Congress,  backdoor  spending 
is  considered  by  the  set  of  authorizing  committees  with  jurisdiction 
over  it.  (Many  backdoor  programs  also  are  permanent  appropriations 
but  the  two  practices  are  conceptually  different:  one  bypasses  Con- 
gress; the  other  bypasses  the  Appropriations  Committees).  There  are 
three  types  of  backdoor  spending;  borrowing  authority,  contract  au- 
thority, and  entitlement  authority  (these  terms  are  denned  in  section 
401  of  the  Congressional  Budget  Act).  Borrowing  authority  permits 
an  agency  to  borrow  funds  from  the  Treasury  or  the  public  without 
an  appropriation ;  contract  authority  enables  an  agency  to  enter  into 
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contractual  obligations  for  which  appropriations  are  made  when  pay- 
ment  is  due:  entitlement  authority  vests  eligible  parties  with  certain 
benefits  from  the  Federal  Government. 

The  Congressional  Budget  Act  provides  that  funds  for  new  bor- 
rowing or  contract  authority  are  to  be  made  available  only  in  ap- 
propriation measures.  The  procedure  for  entitlements  is  unchanged 
except  when  they  exceed  committee  allocations  made  pursuant  to  the 
new  congressional  budget  process,  in  which  case  they  are  to  be  re- 
ferred to  the  Appropriations  Committee  for  a  15-day  period.  The 
new  procedures  do  not  apply  to  existing  backdoor  programs  or  to 
certain  exempted  categories.  The  reach  of  the  appropriations  process 
will  be  extended  by  the  Congressional  Budget  Act,  but  the  extent  to 
which  Congress  will  be  able  to  devise  new  backdoor  schemes  remains 
to  be  seen. 

(•?)  Uncontrollable  expenditures. — Even  when  an  agency  or  pro- 
gram is  subject  to  review  by  the  Appropriations  Committees,  it  might 
be  difficult  to  control  the  amount  that  is  to  be  spent.  Thus,  public 
assistance  and  veterans  benefits  go  through  the  appropriations  proc- 
ess, but  the  payments  for  them  are  mandated  by  statutory  formulas. 
In  programs  such  as  these,  there  tends  to  be  comparatively  little  sub- 
stantive review  by  the  Appropriations  Committees.  Almost  75  per- 
cent of  the  1976  budget  is  listed  by  the  Office  of  Management  and 
Budget  as  "relatively  uncontrollable  under  present  law,"  a  designa- 
tion which  means  that  the  money  must  be  spent  unless  the  law  is 
i  changed  by  Congress.  Most  of  the  uncontrollable  items  also  are  perma- 

nent or  backdoor  appropriations,  though  some  such  as  veterans  bene- 
fits and  public  assistance  go  through  the  regular  appropriations 
process. 

(4)  Inadequate  program  review. — Understandably,  the  Appropri- 
ations Committees  focus  on  the  financial  conduct  of  Federal  agencies, 
leaving  broader  program  reviews  to  the  authorizing  committees.  How- 
ever, over  the  years,  the  Appropriations  subcommittees  have  managed 
to  include  more  program  information  into  their  hearings,  though  they 
still  adhere  to  basically  line  item  formats.  The  Appropriations  Com- 
mittees have  given  little  encouragement  to  administrative  efforts  to 
recast  the  Federal  budget  into  a  program  form  or  to  relate  the  items 
of  expenditure  more  specifically  to  agency  objectives. 

The  Congressional  Budget  Act  has  expanded  the  informational  and 
analytic  resources  of  Congress  by  establishing  a  Congressional  Budget 
Office  to  assist  Congress  in  its  budget  work.  The  act  charges  CBO  to 
provide  each  Appropriations  Committee  (and  certain  other  desig- 
nated committees)  "any  information  which  will  assist  it  in  the  dis- 
charge of  matters  within  its  jurisdiction."  CBO  has  been  in  existence 
since  February  1975,  and  it  is  too  early  to  ascertain  the  extent  to 
which  it  will  bolster  the  appropriations  process. 

(J)  Confidential  funds. — Effective  legislative  review  of  financial 
transactions  is  dependent  upon  disclosure  of  necessary  budget  informa- 
tion to  Congress.  Without  disclosure,  Congress  cannot  ascertain 
whether  the  funds  have  been  spent  in  accord  with  its  intent  or  whether 
the  affected  agency  is  performing  its  functions  efficiently  and  properly. 
The  importance  of  open  budgeting  is  recognized  in  the  constitutional 
requirement  (article  I,  section  9)  that  a  regular  statement  and  ac- 
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count  of  the  receipts  and  expenditures  of  all  public  money  shall  be 
published  from  time  to  time. 

A  recent  study  by  Louis  Fisher  of  the  Congressional  Research  Serv- 
ice identified  approximately  30  instances  in  which  confidential  funds 
have  been  authorized  for  various  agencies  or  programs.  Most  of  these 
funds  involve  comparatively  small  amounts — about  half  are  for 
$100,000  or  less— but  one  of  the  funds  consisted  of  $50  million  avail- 
able to  the  President  for  foreign  assistance.  Funds  for  the  U.S.  in- 
telligence agencies  such  as  the  Central  Intelligence  Agency  and  the 
National  Security  Agency  were  not  included  in  the  Fisher  study  and 
they  probably  involve  upwards  of  $1  billion  each  year. 

When  Congress  authorizes  a  confidential  fund,  a  certificate,  signed 
by  an  executive  official,  is  used  in  lieu  of  vouchers,  receipts,  and  other 
documents.  Usually,  GAO  does  not  audit  confidential  funds. 

In  most  instances,  the  amount  available  for  confidential  expendi- 
ture is  specified  in  law,  but  in  the  case  of  the  CIA,  no  budget  is  sub- 
mitted and  the  Agency's  request  is  concealed  among  the  accounts  of 
other  Federal  agencies.  In  its  recent  report  on  the  CIA,  the  Rockefeller 
Commission  suggested  that  it  might  be  appropriate  to  require  the  pub- 
lication of  budget  figures  for  the  CIA. 

The  CIA  case  shows  that  confidentiality  weakens  legislative  over- 
sight. Even  though  there  are  special  intelligence  subcommittees  for  the 
two  xlrmecl  Services  Committees  Congress  has  been  woefully  ignorant 
about  intelligence  expenditures  and  performance. 

(6)  Execution  of  the  budget. — Congressional  budget  attention  gen- 
erally is  concentrated  on  the  President's  estimates  and  on  the  amounts 
appropriated  for  a  particular  fiscal  year.  Comparatively  little  attention 
is  given  to  how  the  agencies  spend  the  money  voted  by  Congress.  Yet 
the  path  from  appropriation  to  outlay  is  not  always  direct  or  simple. 
For  one  thing,  hundreds  of  billions  of  dollars  are  carried  over  into  a 
new  fiscal  year  from  past  fiscal  years  and  it  is  not  always  easy  for  Con- 
gress to  keep  track  of  which  funds  are  being  used  for  which  purpose. 
Agencies  receiving  funds  for  one  project  often  reprogram  them  for 
another,  sometimes  without  informing  Congress  of  the  shift  in  use. 
Reprogrammings  are  particularly  extensive  in  the  Defense  Department 
and  a  system  of  notification  and  clearance  involving  the  Armed  Serv- 
ices and  Appropriations  Committees  has  been  devised  to  cope  with  this 
practice.  Agencies  sometimes  deobligate  funds  originally  earmarked 
for  one  use  and  apply  them  to  another  or  they  transfer  the  funds  from 
one  account  to  another.  Even  when  these  practices  are  done  under  cover 
of  law,  Congress  might  be  meagerly  informed  about  them. 


CONFIRMATION 


The  power  to  confirm  nominations  is  a  frequently  overlooked  method 
by  which  the  Senate  may  oversee  the  activities  of  other  branches 
of  government  and  thereby  potentially  affect  what  they  do.  It  offers 
distinct  possibilities  which  have  not  been  used  S3^stematically  in  the 
past. 

SCOPE  OF  NOMINATIONS  AND  OVERSIGHT 

In  1974  the  Senate  received  more  than  66,000  nominations.  It  would 
have  been  impossible  to  thoroughly  examine  each  nominee  on  his  inten- 
tions if  confirmed  and  it  would  nave  been  unnecessary. 

Since  the  administration  of  President  Truman  over  90  percent  of 
the  nominations  have  consisted  of  military  commissions  and  promo- 
tions. Of  the  civilian  nominations  over  90  percent  have  been  routine 
commissions  and  promotions  in  the  foreign  service,  Coast  Guard, 
Public  Health  Service  and  other  commissioned  officer  corps. 

Quite  properly,  the  Senate  has  concentrated  not  on  the  routine 
lists  but  on  the  remaining  individual  nominations,  most  of  them  to 
policymaking  positions.  There  have  been  exceptions  to  the  routine 
treatment  of  lists  but  these,  too,  usually  have  had  policy  implications. 
For  example,  the  Senate  Foreign  Relations  Committee  has  been  con- 
cerned with  the  extent  to  which  ambassadorial  rank  should  be  ac- 
corded to  diplomats  other  than  those  who  are  U.S.  representatives  to 
foreign  nations.  Former  Senator  Harold  Hughes  delayed  a  list  of  mili- 
tary nominations  to  investigate  whether  any  nominees  were  involved 
in  falsifying  reports  of  bombing  raids.  Former  Senator  Margaret 
Chase  Smith  several  times  questioned  whether  Air  Force  reserve 
nominees  had  fulfilled  the  conditions  of  promotions  and  more  than 
once  she  opposed  the  nominations. 

The  basis  of  the  Senate's  power  to  confirm  is  article  II,  section  2  of 
the  Constitution  which  states  the  President  "by  and  with  the  advice 
and  consent  of  the  Senate  shall  appoint  Ambassadors,  other  public 
ministers  and  consuls,  Judges  of  the  Supreme  Court  and  all  other 
officers  of  the  United  States  whose  appointments  are  not  herein  other- 
wise provided  for  and  which  shall  be  established  by  law." 

Over  the  years  the  Congress  has  increased  the  number  of  positions 
that  require  confirmation.  The  group  has  also  changed  over  time.  The 
nominees  have  included : 

(1)  Federal  judges ; 

(2)  Executive  officers — a  non-elected  Vice  President,  certain  officials  in  the  of- 
fice of  the  President,  top  Administrators  of  departments  and  agencies,  mem- 
bers of  certain  public  advisory  boards,  ambassadors  and  representatives  to 
international  organizations ; 

(3)  Top  Administrators  of  government  corporations; 

(4)  Principal  officers  of  government  foundations; 

(5)  Members  of  independent  multimember  boards  and  commissions; 
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(6)  Such  officials  of  the  legislative  branch  as  the  Comptroller  General  and 
the  Librarian  of  Congress ; 

(7)  U.S.  attorneys,  U.S.  marshals,  and  others  holding  Federal  office  within 
a  limited  local  area  ; 

(8)  Federal  officials  governing  territories  and  non-state  areas  ;  and 

(9)  Cochairmen  of  regional  Federal  commissions. 

oversight:  when  and  how 

With  this  many  positions  requiring  cofirmation,  it  is  clear  that  the 
kind  of  oversight  that  can  be  exercised  will  vary.  As  an  oversight  tech- 
nique confirmation  works  most  effectively  when  there  are  strong  in- 
centives for  Senate  attention,  and  when  the  officials  to  be  confirmed 
have  the  most  incentive  to  acquiesce  to  Senate  wishes. 

The  influence  that  the  Senate  can  exert  also  varies  with  the  stage  of 
the  appointment  process.  In  the  prenomination  phase,  a  Senator  can 
affect  who  is  selected  for  the  job.  Generally,  a  Senator's  ability  to  do 
this  will  be  greatest  under  one  or  more  of  the  following  conditions : 

(1)  For  positions  within  his  State  (as  a  U.S.  attorney,  marshal,  or  district 
court  judge) ; 

(2)  For  areas  of  the  Senator's  particular  expertise,  usually  within  the  juris- 
diction of  the  Senator's  committees  ; 

(3)  When  the  Senator  is  of  the  same  party  as  the  President ; 

(4)  When  the  Senator  is  of  the  same  philosophical  bent  as  the  President; 

(5)  When  the  Senator's  candidate  is  well  qualified ;  and 

(6)  When  the  Senator  has  a  strong  commitment  to  the  recommendation. 

If  the  Senator's  candidate  gets  the  job,  the  Senator  at  least  can 
expect  access  to  that  official  and  thereby  the  opportunity  to  discuss  the 
official's  activities.  Judges  are  considered  exempt  from  continuing  con- 
gressional oversight  of  their  decisions :  confirmation  and  impeachment 
provide  the  only  potential  points  of  senatorial  impact  on  what  an  in- 
dividual judge  does.  For  other  positions,  the  selection  of  a  nominee 
provides  the  first  stage  of  what  can  be  a  continuing  relationship. 

Once  the  nomination  has  gone  to  the  Senate,  two  basic  tactics  of 
oversight  which  are  not  mutually  exclusive  are  possible.  A  Senator  may 
seek  to  ascertain  and  influence  a  nominee's  intentions  either  through 
private  negotiations  or  through  establishment  of  a  public  record,  or 
both.  Although  private  agreements  have  been  scorned  as  illegitimate, 
there  may  be  some  matters  best  worked  out  in  private  for  reasons  of 
sensitivity  or  flexibility.  It  may  be  preferable  to  inquire  privately,  for 
example,  into  some  questionable  incident  in  a  nominee's  background. 

Private  lives  should  be  left  private  unless  the  nominee's  background 
would  inhibit  honest  and  capable  performance  on  the  job.  In  dip- 
lomatic appointments  particularly,  there  is  a  question  of  the  future 
effectiveness  of  a  nominee  who  has  undergone  a  widely  publicized 
confirmation  fight.  Clare  Boothe  Luce  resigned  after  she  was  finally 
confirmed  as  ambassador  to  Brazil  because,  she  said,  she  had  been 
rendered  too  controversial  for  the  position. 

Questioning  nominees  on  the  public  record  is  more  useful  for  Sena- 
tors than  private  conversations.  Public  interrogation  provides  infor- 
mation, a  vital  commodity  in  oversight.  If  the  nomination  is  suffi- 
ciently important,  it  can  attract  widespread  attention  as  Senators  on 
the  Judiciary  Committee  realized  during  the  Watergate  scandal  when 
they  questioned  Richard  Kleindienst,  L.  Patrick  Gray,  Elliott 


56 


Richardson,  William  Saxbe,  and  Earl  Silbort,  among  others.  It  can 
provide  an  occasion  to  help  the  Senators  State ;  Senator  Norris  Cotton 
for  years  questioned  closely  all  nominees  to  the  Civil  Aeronautics 
1  toard  about  air  service  to  northern  New  England.  It  can  be  an  instance 
for  the  Senate  to  assert  itself  vis-a-vis  other  branches  of  government. 
Above  all,  a  confirmation  hearing  provides  a  forum  for  discussion  of 
the  policies  and  programs  the  nominee  intends  to  pursue.  This  is  a 
classic  opportunity  i'or  senatorial  oversight  and  influence — to  trade 
confirmation  for  commitments.  If  the  nominee  will  not  make  the  com- 
mitment of  the  Senator  seeks,  the  groundwork  still  has  been  laid  for  a 
continuing  public  policy  debate. 

Once  a  nomination  has  been  confirmed,  oversight  includes  following 
up  to  insure  that  the  nominee  fulfills  the  commitments  made  during 
confirmation.  This  step  is  crucial  to  effective  oversight.  Both  Senators 
and  staff  can  monitor  the  commitments.  Subsequent  hearings  can  ex- 
plore whether  those  commitments  have  been  kept. 

POSSIBLE  IMPROVEMENTS 

Numerous  suggestions  have  been  made  about  ways  the  confirmation 
power  could  be  exercised  better  by  creation  of  a  special  committee  on 
nominations,  establishment  of  public  advisory  boards  to  make  recom- 
mendations about  nominations,  hiring  of  personnel  specialists  by 
Senate  committees,  writing  more  specific  committee  rules  on  nomina- 
tions. While  each  of  these  ideas  has  its  merits,  they  are  no  substitute 
for  more  attention  to  confirmation  by  Senators,  accompanied  by 
additional  and  better  staff  work. 

Staff  work  should  involve  careful  analysis  of  both  the  position  and 
the  nominee's  background.  There  should  be  a  clear  understanding  of 
what  work  the  position  entails  and  the  kinds  of  skills  needed. 

Investigation  of  the  nominee's  qualifications  should  include  a  com- 
plete career  history,  a  list  of  all  organizations  in  which  the  nominee 
has  participated,  the  nominee's  writings  on  subjects  related  to  the  posi- 
tion, a  list  of  all  family  financial  interests,  and  a  sound  sense  of  the 
nominee's  reputation  with  those  who  know  him.  The  last  entails  exten- 
sive checking  with  professional  colleagues,  leaders  of  the  nominee's 
State  and  local  communities,  affected  interest  groups,  and  other  knowl- 
edgeable people. 

If  Senate  staff  members  can  work  together  in  obtaining  such  in- 
formation, it  can  be  more  efficient  and  effective,  eliminating  duplication 
of  effort.  On  some  occasions  repetition  is  unavoidable  in  the  interest  of 
thoroughness. 


IMPEACHMENT  AS  A  TOOL  OF  OVERSIGHT 


The  impeachment  power  of  Congress  is  a  unique  oversight  tool.  It 
is  not  part  of  the  conventional  congressional  oversight  model,  i.e.y 
Congress  systematically  reviewing  agency  performance  to  determine 
whether  the  intent  of  Congress  is  being  met.  Impeachment  is  a  con- 
gressional power  which  is  reserved  for  unusual  circumstances ;  it  has 
utility  as  an  oversight  technique  of  last  resort  when  conventional  forms 
have  failed.  Impeachment  offers  Congress : 

(1)  A  Constitutionally  mandated  method  for  obtaining  information  which 
might  otherwise  not  be  made  available  by  the  executive ; 

(2)  An  implied  threat  of  punishment  for  an  executive  whose  conduct  exceeds 
acceptable  boundaries ;  and 

(3)  A  degree  of  direct  Congressional  control  over  procedures  and  behavior 
of  the  judiciary. 

PROCEDURES 

Impeachment  procedures  differ  from  those  of  conventional  congres- 
sional oversight.  The  most  significant  procedural  differences  center 
on  the  roles  played  by  each  respective  House  of  Congress.  The  House 
of  Representatives  is  required  by  the  Constitution  to  formally  initiate 
an  impeachment  inquiry.  If  the  House  votes  to  impeach,  the  person 
is  tried  by  the  Senate.  Although  this  requirement  usually  has  resulted 
in  the  House  initiating  congressional  action,  the  most  recent  impeach- 
ment investigation  came  about  partly  as  a  result  of  the  oversight  in- 
vestigation into  Presidential  campaign  abuse  by  the  Senate  Select 
Committee  on  Presidential  Campaign  Activities. 

An  impeachment  investigation  resembles  a  conventional  oversight 
hearing  in  the  House.  With  the  exception  of  the  additional  legal  pro- 
tections affordsd  the  accused,  such  as  a  right  to  cross  examine  witnesses 
and  present  rebuttal  evidence,  relatively  normal  committee  procedures 
are  followed  in  impeachment  hearings. 

Senate  committee  consideration  of  impeachment  charges  has  rarely 
occurred.  In  most  cases  committees  formed  in  response  to  impeach- 
ment charges  have  only  considered  the  possibility  of  revising  the  Sen- 
ate's impeachment  rules — not  the  charges  themselves.  In  1935,  how- 
ever, the  Senate  adopted  a  resolution  to  authorize  the  Presiding  Officer 
to  appoint  a  committee  of  12  Senators  to  receive  evidence  and  take 
testimony  during  an  impeachment  trial,  if  so  ordered  by  the  Senate.1 
This  rule  change  empowered  such  a  committee  to  exercise  all  powers 
and  functions  conferred  upon  the  Senate  when  sitting  for  impeach- 
ment trials.  All  testimony  taken  by  such  a  committee  was  to  "be  con- 
sidered to  all  intents  and  purposes,  subject  to  right  of  the  Senate  to 
determine  competency,  relevancy,  and  materiality,  as  having  been  re- 
ceived and  taken  before  the  Senate."  2 

Senate  floor  procedure  is  altered  significantly  when  considering  im- 
peachment charges.  The  procedures  followed  more  nearly  resembles 

1  Flovd  M.  Riddick.  "Senate  Procedure."  U.S.  Govt.  Print.  Off.,  1974,  p.  502. 

2  Ibid. 
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those  of  a  court  than  a  legislature,  but  provision  is  sometimes  made 
for  recesses  to  consider  legislative  business  when  necessary.3 

The  final  result  of  an  impeachment  investigation  differs  from  that 
of  the  typical  oversight  investigation.  An  oversight  investigation  may 
result  in  a  finding  of  fact  which  may  lead  to  new  legislation.  Such  leg- 
islation, of  course,  is  subject  to  the  review  of  the  executive.  The  final 
outcome  of  an  impeachment  investigation  rests  entirely  with  Congress. 
An  investigation  may  result  in  the  exoneration  or  removal  of  the  per- 
son being  investigated  not  subject  to  approval  or  disapproval  of  the 
executive. 

INFORMATION  ACCESS 

Congress,  in  exercizing  its  special  power  of  impeachment,  can  be 
in  a  very  strong  position  to  conduct  an  oversight  investigation  of  the 
official  duties  of  a  civil  officer  of  the  government. 

Most  authorities  believe  that  the  Constitutional  authority  for  Con- 
gress's general  oversight  function  rests  in  its  power  to  legislate  and 
the  Supreme  Court  on  numerous  occasions  has  confirmed  Congress's 
investigatory  power  in  legislative  matters.4 

Some  authorities,  however,  believe  that  there  are  limits  to  Con- 
gress's investigatory  authority,  especially  relating  to  questions  re- 
garding the  availability  of  national  security  information  and  the  issue 
of  executive  privilege.  The  refusal  of  President  Nixon  to  obey  sub- 
penas  of  the  Senate  Select  Committee  on  Presidential  Campaign  Ac- 
tivities illustrates  these  limits.  In  the  Watergate  matter,  Nixon  re- 
fused to  supply  the  Watergate  Committee  with  evidence  it  believed 
was  necessary  to  aid  in  performing  its  function  of  proposing  remedies 
for  the  alleged  campaign  abuses.  There  was  a  great  deal  of  contro- 
versy regarding  the  assumed  right  of  the  executive  to  keep  certain 
matters  confidential,  as  that  doctrine  conflicted  with  the  recognized 
right  of  Congress  to  obtain  information  necessary  to  perform  its  leg- 
islative function.  The  Watergate  Committee  was  forced  to  obtain  the 
information  it  requested  indirectly ;  the  evidence  was  turned  over  to 
the  courts,  not  the  committee. 

Many  scholars  believe  that  in  circumstances  such  as  those  experi- 
enced in  the  Watergate  matter  Congress  is  on  a  stronger  footing  in 
obtaining  information.  In  fact,  some  of  the  stronger  statements  in 
support  of  the  special  power  of  Congress  to  obtain  information  from 
the  executive  branch  in  impeachment  cases  have  come  from  Presidents. 

Perhaps  the  most  all-encompassing  Presidential  statement  regard- 
ing the  power  of  Congress  to  obtain  information  in  impeachment  cases 
came  from  James  K.  Polk  in  1846.  The  occasion  touched  on  relations 
with  Great  Britain.  In  this  case  the  dispute  involved  the  northeastern 
boundary  of  the  United  States.  The  controversy  centered  on  a  de- 
mand of  the  House  to  review  expenditures  from  the  President's  funds 
"for  the  contingent  expenses  of  intercourse  between  the  United  States 
and  foreign  nations/' 5  At  issue  were  the  confidential  expenditures  from 
the  fund  disbursed  on  the  "President's  certificates,"  and  not  otherwise 


3  Ibid.  p.  503. 

*  For  example,  WaHins  v.  United  States,  354  U.S.  178,  187  (1975).  See.  supra,  chapter 
on  "Investigations"  for  additional  discussion  of  the  Supreme  Court's  supportive  rulings 
on  Congress'  power  to  investigate. 

8  Joint  Committee  on  Printing.  A  Compilation  of  the  Messages  and  Papers  of  the 
Prpsidents.  Bureau  of  National  Literature,  Inc..  New  York,  1897,  p.  2282. 
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accounted  for  specifically.  As  part  of  a  lengthy  reply  denying  the 
power  of  the  House  to  obtain  such  information  under  normal  circum- 
stances, Polk  included  a  statement  of  the  conditions  in  which  the 
House  would  be  entitled  to  such  information : 

It  may  be  alleged  that  the  power  of  impeachment  belongs  to  the  House  of  Rep- 
resentatives, and  that,  with  a  view  to  the  exercise  of  this  power,  that  the  House 
has  the  right  to  investigate  the  conduct  of  all  public  officers  under  the  Govern- 
ment. This  is  cheerfully  admitted.  In  such  a  case  the  safety  of  the  Republic 
would  be  the  supreme  iaw,  and  the  power  of  the  House  in  the  pursuit  of  this 
object  would  penetrate  into  the  most  secret  recesses  of  the  Executive  Depart- 
ments. It  could  command  the  attendance  of  any  and  every  agent  of  the  Govern- 
ment, and  compel  them  to  produce  all  papers,  public  or  private,  official  or  un- 
official, and  to  testify  on  oath  to  all  facts  within  their  knowledge.  But  even  in 
a  case  of  that  kind  they  would  adopt  all  wise  precautions  to  prevent  the  ex- 
posure of  all  such  matters  the  publications  of  which  might  injuriously  affect  the 
public  interest,  except  so  far  as  this  might  be  necessary  to  accomplish  the  great 
ends  of  public  justice.  If  the  House  of  Representatives,  as  the  grand  inquest  of 
the  nation,  should  at  any  time  have  reason  to  believe  that  there  has  been  mal- 
versation in  office  by  an  improper  use  or  application  of  the  public  money  by  a 
public  officer,  and  should  think  proper  to  institute  an  inquiry  into  the  matter,  all 
of  the  archives  and  papers  of  the  Executive  Departments,  public  or  private, 
would  be  subject  to  the  inspection  and  control  of  a  committee  of  their  body  and 
every  facility  in  the  power  of  the  Executive  to  be  afforded  to  enable  them  to 
prosecute  the  investigation." 

No  formal  challenge  to  this  doctrine  of  complete  congressional 
access  to  information  in  impeachment  cases  has  been  subject  to  litiga- 
tion. It  has  been  widely  assumed  that  if  Congress  chose  to  press-  the 
issue,  a  claim  of  executive  privilege  would  fall  before  the  impeachment 
language  of  the  Constitution. 

BOUNDARIES  OF  ACCEPTABLE  EXECUTIVE  BEHAVIOR 

Six  Presidents  and  at  least  eighteen  officials  such  as  Cabinet  mem- 
bers and  territorial  Governors,  have  been  subject  to  some  sort  of  con- 
gressional attention  in  which  impeachment  was  considered.  In  some 
of  the  cases,  such  as  those  involving  William  Belknap,  and  Andrew 
Clapp,  the  impeachment  investigations  grew  out  of  oversight  investi- 
gations. 

Charges  against  William  W.  Belknap,  Secretary  of  War  in  1876, 
came  to  the  attention  of  the  House  via  a  report  of  the  Committee  on 
Expenditures  in  the  War  Department.  The  committee  had  been  con- 
ducting a  general  investigation  into  the  administration  of  the  depart- 
ment. Belknap  was  charged  with  bribery  in  the  appointment  of  the 
Post  Trader  at  Fort  Sill,  Indiana.  The  evidence  collected  in  the  over- 
sight investigation  was  presented  before  the  House  Judiciary  Com- 
mittee in  order  to  determine  whether  Belknap  should  be  impeached. 
He  was  impeached  by  the  House  even  though  he  resigned  soon  after 
the  charges  were  formally  made.  Belknap  was  subsequently  acquitted 
of  the  charges  in  the  Senate — apparently  because  many  Members  of 
the  Senate  felt  that  the  Senate  did  not  have  jurisdiction  over  an  officer 
who  had  resigned  prior  to  impeachment.7 

Another  impeachment  case  grew  out  of  the  Joint  Committee  on 
Printing's  investigation  into  the  management  of  the  Government 
Printing  Office  in  1876.  The  Joint  Committee  apparently  developed 


« Ibid. 

7  Hinds.  Precedents  of  the  House  of  Representatives.  Vol.  3,  p.  903. 
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NONSTATUTORY  CONTROLS 


Several  types  of  nonstatutory  controls  may  be  used  by  Congress  to 
review  and  exert  influence  over  administrative  decisions  or  activities. 
In  contrast  to  directives  or  limits  spelled  out  in  law,  these  are  im- 
posed through  such  diverse  means  as  committee  reports,  floor  state- 
ments, comments  during  hearings,  personal  contacts,  and  informal 
understandings  or  agreements. 

Congressional  usage  of  nonstatutory  oversight  techniques  varies 
widely  and  is  difficult  to  measure,  but  there  can  be  little  doubt  that 
their  impact  is  substantial.  Recognition  by  Administrators  of  the  fact 
that  their  programs  can  be  modified  or  abolished  and  that  their  ap- 
propriations can  be  curtailed  or  eliminated  helps  reinforce  the  in- 
fluence attributable  to  these  methods. 

COMMITTEE  REPORTS 

Reports  on  proposed  legislation  submitted  by  authorizing,  appro- 
priating and  conference  committees  frequently  contain  language  set- 
ting forth  the  intent,  expectations  and  even  the  commands  of  the  Con- 
gress with  respect  to  the  implementation  of  laws.  These  range  in  degree 
all  the  way  from  simple  urgings  on  the  one  hand  to  outright  mandates 
on  the  other  and  usually  include  such  phrases  as  "the  committee 
wishes,*'  "the  committee  intends.'"  "the  committee  expects,"  and  "the 
committee  believes."  While  none  of  these  have  any  legally  binding 
effect  unless  they  are  merely  repetitive  of  the  law  itself,  close  atten- 
tion is  paid  to  them  by  both  the  executive  and  judicial  branches  when 
questions  arise  about  the  exact  meaning  or  application  of  a  particular 
statute. 

The  extent  and  purport  of  directives  commonly  found  in  com- 
mittee reports  can  be  illustrated  by  quoting  extracts  from  a  few  se- 
lected at  random.  It  is  believed  that  the  examples  noted  below  are 
typical : 

(a)  The  committee  clearly  intends  that  the  matter  be  reconsidered  after  some 
experience  has  been  gained  under  the  new  program. 

(b)  It  is  intended  that  the  Secretary  administer  these  requirements  in  a  man- 
ner which  gives  *  *  *  a  reasonable  benefit  of  the  doubt  in  marginal  cases. 

(c)  With  respect  to  the  meaning  of  the  term  *  *  *,  the  conferees  intend  the 
results  reached  in  *  *  *.  The  term  is  not  to  be  interpreted  as  including  *  *  *. 

(d)  By  "an  agency"  the  conferees  intend  to  include  criminal  law  enforcement 
authorities  as  well  as  other  agencies. 

(e)  The  committee  welcomes  and  encourages  this  approach  *  *  *. 

(f)  The  committee  wishes  to  make  clear  that  the  Special  Commisson  shall 
only  consider  the  valuation  placed  on  these  claims  as  the  value  of  the  property  at 
the  time  of  its  loss  or  destruction. 

(g)  It  is  contemplated  that  the  area  limits  would  be  regularly  updated  *  *  *. 

(h)  *  *  *  the  committee  does  urge  *  *  *  to  move  forward  with  accelerated 
programs  under  existing  authority. 

(62) 
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(i)  The  committee  expects  these  agencies  to  function  as  *  *  *. 

(j)  The  committee  would  approve  and  encourage  these  sales  *  *  *. 

(k)  The  committee  would  view  with  strong  disfavor  regulations  abrogating 
the  local  decision  making  power. 

(1)  The  committee  intends  for  the  Secretary  to  promote  *  *  *. 

(m)  The  committee  believes  strongly  that  two-year  controls  *  *  *. 

(n)  The  committee  clearly  expects  that  when  the  Secretary  has  substantial 
reason  to  believe  that  a  requirement  of  the  bill  will  not  be  fulfilled,  he  will  dis- 
approve the  pending  application,  at  least  partially,  until  the  problem  is  solved. 

(o)  The  Conferees  wish  to  clarify  the  interpretation  of  the  language  contained 
in  subsection  (b)  *  *  *.  Accordingly,  *  *  *  the  Secretary  should  distinguish  and 
exclude  those  *  *  *. 

(p)  Your  committee  expects  the  *  *  *  rules  to  establish  reasonable  time  limits 
within  which  decisions  must  be  reached. 

(q)    *  *  it  is  the  committee's  intent  that  the  *  *  *  should  not  intrude. 

(r)  While  the  committee  is  generally  pleased  with  the  performance  of  *  *  * 
in  its  conduct  of  programs  relating  to  *  *  *,  it  feels  that  many  *  *  *  have  not 
received  sufficient  evaluation  and  technical  expertise  from  *  *  *  in  order  to 
ensure  that  their  operations  are  responsive  *  *  *. 

The  explicit  and  sometimes  forceful  messages  communicated  by  these 
and  similar  statements  punctuating  committee  reports  can  hardly  be 
misinterpreted  or  disregarded.  Faced  with  clear  notification  that  Con- 
gress intends  or  expects  a  certain  course  of  action  to  be  followed,  most 
executives  will  comply  as  much  as  possible,  even  though  reluctantly,  or 
at  the  very  least  seek  a  mutually  acceptable  adjustment  or  compro- 
mise that  will  avoid  bitterness  and  future  recriminations.  Thus,  this 
device  must  be  ranked  as  one  of  the  most  potent  types  of  nonstatutory 
controls  exercised  by  both  the  Senate  and  House. 

FLOOR  STATEMENTS  AND  COLLOQUIES 

When  bills  are  introduced  and  committee  reports  are  filed  or  called 
up  for  consideration,  it  is  almost  universal  practice  for  members  and 
chairmen  to  make  extensive  statements  setting  forth  in  detail  the  ob- 
jectives, scope,  meaning,  substance  and  mechanics  of  the  legislative 
measures  they  or  their  committees  are  advocating.  While  floor  state- 
ments by  chairmen  may  closely  parallel  or  even  duplicate  language  in 
formal  committee  report,  in  others  a  different  approach  may  be  used. 
In  all  cases,  of  course,  the  analysis  of  a  bill  presented  by  its  prime  spon- 
sor at  time  of  introduction  presumably  is  one  of  the  best,  if  not  the 
only,  accurate  source  for  assessing  the  real  intent  of  the  author. 

Moreover,  colloquies  or  floor  exchange  (many  of  which  are  arranged 
in  advance)  involving  a  committee  chairman,  a  bill's  sponsor,  or  other 
members  are  used  frequently  to  answer  questions,  clarify  issues,  or  em- 
phasize points.  In  addition  Members  often  take  the  floor  to  comment 
on  the  way  in  which  a  law  is  being  enforced  or  to  criticize  rules,  regu- 
lations or  practices  followed  by  administrative  agencies.  General  de- 
bate on  authorization  or  appropriation  measures  sometimes  gives  rise, 
likewise,  to  discussions  about  the  manner  in  which  duties  are  per- 
formed by  the  executive  branch. 

Thus,  through  floor  statements.  Senators  and  Representatives  can 
have  at  least  an  indirect  effect  on  the  implementation  of  legislative 
policy.  Bureaucrats  do  not  ordinarily  shun  what  is  happening  in  Con- 
gress ;  rather,  careful  attention  is  generally  paid  to  those  speeches  and 
proceedings  which  bear  most  directly  on  their  particular  agencies.  Al- 
though the  influence  of  such  statements  is  probably  somewhat  less 
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than  that  exerted  through  official  committee  reports,  their  overall  im- 
pact can  be  substantial. 

COMMITTEE  VIEWS  EXPRESSED  DURING  HEARINGS 

Inquiries  or  comments  made  by  committee  members  during  public 
hearings  can  have  definite  oversight  implications.  Aside  from  recom- 
mendations in  official  reports,  congressional  attitudes  and  opinions 
signaled  through  the  process  of  questioning  witnesses  or  making 
affirmative  statements  in  these  sessions  can  carry  considerable  weight 
with  Administrators.  Realistically,  the  impact  of  such  expressions  will 
probably  vary  according  to  such  factors  as  the  unanimity  of  Members 
on  any  issue,  the  seniority  of  those  presenting  a  particular  viewpoint, 
and  the  degree  of  intensity  registered  by  those  speaking.  Hearings 
as  an  oversight  technique  are  discussed  elsewhere  in  this  manual. 

PERSONAL  CONTACTS 

Through  such  techniques  as  telephone  calls,  individual  discussions, 
briefings,  informal  group  sessions,  or  attendance  at  various  social 
gatherings,  organization  meetings  and  conferences,  committee  members 
and  staff  can  obtain  information  useful  to  evaluate  program  perform- 
ance and  impart  viewpoints  exerting  influence  on  agency  activities  and 
decisions. 

The  effect  of  nonofficial,  personal  association  should  not  be  dis- 
counted. Informal  relationships  between  committees  and  agency 
executives  may  be  of  equal  or  greater  oversight  importance  than  com- 
mittee reports,  floor  statements,  or  opinions  expressed  in  official  hear- 
ings. Partly  this  is  because  they  permit  an  almost  continuous,  day-by- 
day  interchange  of  ideas  and  opinions  in  contrast  to  the  restrictive 
time  frame  inherent  in  the  others. 

The  limited  amount  of  publicity  usually  attendant  upon  most  forms 
of  personal  contact  helps  account  for  widespread  failure  to  recognize 
their  importance.  Through  these  devices  it  may  be  possible  for  differ- 
ences to  be  ironed  out  and  for  potential  disputes  to  be  avoided  or  settled 
without  resort  to  official  communiques,  printed  directives,  or  public 
statements.  Therefore,  more  positive  progress  toward  effective  review 
sometimes  can  be  accomplished  by  means  of  these  informal,  behind- 
the-scenes  approaches  than  by  other  control  techniques. 

UNDERSTANDINGS,  ARRANGEMENTS,  AND  AGREEMENTS 

The  application  of  nonstatutory  controls  may  engender  the  develop- 
ment of  understandings  between  committees  and  agencies  which  tend 
to  strengthen  the  effectiveness  of  legislative  oversight.  Generally  these 
are  quite  informal,  depending  largely  on  trust  and  confidence  for  exe- 
cution rather  than  on  any  legally  binding  obligation.  Occasionally 
special  arrangements  or  agreements  of  a  more  formalized  nature  may 
be  concluded,  but  in  no  case  do  they  provide  for  fixed  responsibilities 
enforceable  in  law. 

Consensus  may  be  reached  on  such  matters  as  modifying  rules  or 
regulations,  revising  current  procedures,  delaying  program  implemen- 
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tation,  enforcing  acts  more  vigorously,  expanding  or  reducing  agency 
personnel,  embarking  on  experiments  or  innovations,  reprogra mining 
funds  allocated  to  particular  accounts,  or  taking  other  kinds  of  action. 
In  some  instances  an  understanding  may  be  negotiated  by  the  chair- 
man on  behalf  of  committee  or  subcommittee  while  in  other  cases  an 
active  role  may  be  played  at  least  by  senior  majority  and  minority 
members. 

The  varied  usage  of  this  technique  can  be  illustrated  by  a  few  specific 
examples.  Work  may  be  performed  on  a  new  program  in  advance  of 
its  final  enactment  into  law  or  field  tests  of  proposed  ideas  may  be  con- 
ducted in  accord  with  committee  understandings. 

A  department  and  a  committee  may  informally  agree  on  the  proper 
role  or  on  the  organizational  placement  for  a  newly  created  agency. 
Informal,  off-the-record  discussions  with  top-level  officials  can  be 
arranged  on  a  regular  basis  by  chairmen  and  other  members.  Similarly, 
Administrators  commonly  understand  that  they  are  expected  to  notify 
committees  immediately  about  important  developments  or  serious 
problems. 

The  filing  of  scheduled  reports  or  the  performance  of  other  required 
duties  may  be  postponed  by  mutual  agreement.  Finally,  increased  flexi- 
bility in  meeting  changing  conditions  is  made  possible  through  under- 
standings of  the  Appropriations  Committees  which  countenance  re- 
programming  of  funds  appropriated  to  one  account  for  purposes  not 
specified  in  the  original  departmental  budget. 

LIMITS  AND  RESTRAINTS 

Lacking  the  binding  authority  of  law,  the  effectiveness  of  nonstatu- 
tory controls  depends  to  a  large  extent  on  such  factors  as  willingness 
to  cooperate,  absence  of  extreme  partisanship,  rationality  of  recom- 
mendations, clarity  and  certitude  of  communications,  mutual  respect, 
and  especially  fear  of  future  program  modifications  or  fund  reduc- 
tions. When  committee  proposals  conflict  with  basic  administration 
policy  or  philosophy,  acceptance  is  more  apt  to  be  hesitant.  If  bitter 
partisanship  splits  the  legislative  and  executive  branches,  acquies- 
cence with  committee  expressions  is  likely  to  be  reduced.  Lapse  of  time 
also  may  weaken  understandings  and  arrangements. 

Whatever  the  reason,  it  should  be  stressed  that  administrative  re- 
sponse to  nonstatutory  directives  is  not  nesessarily  always  either 
favorable  or  automatic.  In  order  to  be  sure  that  a  particular  policy 
will  be  implemented  according  to  certain  standards  or  procedures, 
Congress  may  have  to  resort  to  other  more  stringent  oversight 
sanctions. 

There  is  some  fear  that  exercise  of  nonstatutory  controls  by  con- 
gressional committees  might  be  abused.  One  authority,  Michael  W. 
Kirst,  suggested  in  "Government  Without  Passing  Laws"  (1969) 
that,  at  least  with  respect  to  appropriations,  this  oversight  practice 
poses  the  following  potential  dangers:  increased  executive  disimit}^; 
increased  pressure  group  demands  on  administrative  agencies;  in- 
flated authority  of  committee  and  subcommittee  chairmen;  and  en- 
croachment by  appropriations  committees  on  legislative  prerogatives. 
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A  few  self-imposed  restraints  could  help  mitigate  the  potential  for 
abuse. 

For  example  at  the  time,  legislation  is  adopted,  care  can  be  taken 
to  insure  that  floor  statements  analyzing  bills  or  amendments  are  ac- 
curate, precise  and  clear.  Similarly,  any  directions  regarding  program 
implementation  included  in  committee  reports,  even  if  very  detailed, 
can  be  based  upon  and  traceable  to  specific  statutory  provisions.  Opin- 
ions on  program  performance  expressed  during  committee  hearings 
or  conveyed  through  personal  contacts  to  Administrators  likewise  can 
be  stated  so  as  to  leave  no  doubt  as  to  congressional  intent.  Commit- 
tees can  publicize  or  otherwise  make  known  at  least  some  of  their 
more  important  understandings,  agreements,  and  arrangements. 
Finally,  various  congressional  agencies,  such  as  the  General  Account- 
ing Office,  the  Congressional  Research  Office,  and  the  Congressional 
Budget  Office,  can  be  asked  to  conduct  periodic  reviews  or  to  crack  the 
development  of  major  nonstatutory  controls. 


CASEWORK  AND  PROJECTS :  OVERSIGHT  IN  THE 
MEMBER'S  OFFICE 


Although  oversight  is  generally  considered  a  committee  activity, 
both  casework  and  projects  conducted  in  a  Member's  personal  office 
can  and  frequently  do  result  in  the  adjustment  of  agency  policies 
and  procedures,  and  in  changes  to  public  law. 

CASEWORK 

Constituent  letters  frequently  bring  problems  and  deficiencies 
in  Federal  programs  and  administration  to  the  attention  of  Congress- 
men and  their  personal  office  staff. 

In  one  office,  a  constituent  complained  that  the  government  required 
presentation  of  a  receipted,  paid  bill  before  reimbursement  under  the 
Medicare  program.  The  Congressman  and  his  staff  agreed  that  this 
provision  of  the  law,  which  in  effect  required  personal  payment  for 
medical  expenses  initially  if  doctors  did  not  participate  in  Medicare, 
made  it  difficult  for  some  low-income  retirees  to  obtain  medical  care. 
They  decided  to  change  the  law  and  succeeded  in  amending  the  Medi- 
care law  so  that  a  bill  alone  was  sufficient  to  obtain  government 
payment. 

Casework,  such  as  obtaining  emergency  home  leave  for  armed 
forces  personnel,  checking  on  Social  Security  eligibility  or  arranging 
for  admittance  to  a  veteran's  hospital,  consumes  substantial  amounts 
of  time  of  the  office  staff.  A  number  of  the  cases  may  involve  individual 
problems  and  when  they  are  handled  on  a  case-by-case  basis,  oversight 
is  performed  only  in  the  narrowest  sense. 

However,  other  constituent  problems  may  be  the  result  of  an  agency 
procedure  or  an  administrative  interpretation  which  might  be  im- 
proved by  change.  The  accumulation  of  complaints  may  lead  to 
changes  by  the  executive  agencies.  This  is  the  most  common  over- 
sight impact  of  casework. 

Members  can  enlist  the  help  of  the  GAO  in  investigating  constituent 
complaints.  Often,  requests  call  for  a  GAO  review  of  the  nature  of 
the  problem,  its  causes  and  effects,  and  possible  actions  which  might 
be  taken  by  the  department  or  agency  to  improve  the  situation.  To 
enlist  the  help  of  the  GAO  staff  should  contact  the  Office  of  Congres- 
sional Relations. 

The  case  presented  below  describes  a  GAO  investigation  of  constit- 
uent complaints  on  the  mail  service : 

GAO  received  requests,  based  on  constituents'  complaints,  from  the  House 
Committee  on  Post  Office  and  Civil  Service  and  four  Members  of  Congress  to 
review  the  quality  of  mail  service  in  various  parts  of  the  Nation. 

GAO  reviewed  mail  processing  and  related  activities  in  selected  large  post 
offices  in  15  States.  In  addition  to  an  overall  report,  separate  reports  were  issued 
to  each  of  the  four  Members  of  Congress  and  nine  reports  to  the  committee. 

GAO  found  that  the  quality  of  mail  service  deteriorated  late  in  1972  and 
early  in  1973,  as  a  result  of  certain  economy  measures  the  Postal  Service  took 
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in  an  effort  to  attain  its  goal  of  self-sufficiency.  These  economy  measures  in- 
cluded curtailing  collection  and  deliver  services  and  reducing  the  size  of  its 
work  force. 

As  a  result  of  the  GAO  investigation  and  report,  the  Postal  Service  took  a 
number  of  corrective  actions  starting  in  February  1973  including  hiring  addi- 
tional personnel,  installing  high-speed  mail  processing  equipment,  revising  col- 
lect inn  service  policies  to  provide  minimum  levels  of  service,  and  creating 
special  inspection  teams  to  review  operations  at  major  facilities  and  suggest 
improvements. 

The  congressional  liasion  office  of  the  Department  or  agency  in- 
volved ntay  also  assist  in  solving  the  problem.  At  times  the  investi- 
gation will  yield  evidence  which  can  serve  as  the  basis  for  a  formal 
comment  by  a  congressman  or  committee. 

To  help  make  casework  more  efficient  and  effective  as  an  oversight 
technique,  office  organization  should  encompass  the  following  five 
points : 

(1)  The  Senator  or  Representative  and  the  staff  must  be  attuned  to 
the  relationship  between  casework  and  the  oversight  function.  This  is 
facilitated  by  a  regular  exchange  of  ideas  between  the  Member,  leg- 
islative aides,  and  caseworkers  on  problems  brought  to  the  office  at- 
tention by  constituents,  and  on  areas  of  possible  legislative  initiative. 
Constituent  cases  can  be  an  important  vehicle  for  pursuing  both  the 
oversight  and  legislative  interests  of  the  Member. 

(2)  Office  organization  should  enable  staff  to  identify  cases  which 
represent  a  situation  in  which  formal  changes  in  agency  procedure 
would  be  an  appropriate  remedy.  Prompt  congressional  inquiry  and 
follow-up  enhance  this  type  of  oversight.  Telephone  inquiries  should 
be  reinforced  with  written  requests  to  insure  agency  action. 

(3)  If  casework  is  to  be  effective  as  an  oversight  technique,  staff- 
ing is  critical.  Experienced  caseworkers  should  have  authority  for 
some  independence  of  action.  Back  up  personnel  (clerical  and 
congressional  interns)  can  be  trained  to  perform  effectively  if  the 
casework  function  is  well  organized.  The  main  point  is  that  casework 
can  lead  to  the  development  of  legislation  as  well  as  oversight  if  ef- 
fectively organized  and  adequately  staffed.  As  in  any  instance  of 
oversight  activity,  the  coordination  of  casework  with  policy  interest 
should  be  a  specific  functional  assignment.  Building  this  into  the 
office  structure  is  an  important  element  in  increasing  oversight 
activity. 

(4)  'Office  procedure  can  be  routinized :  files  should  be  kept  up  to 
date:  form  letters  should  be  developed;  interview  records  should  be 
made  and  file  memos  should  record  any  action  taken  in  behalf  of  the 
constituent.  Routinized  procedures  allow  some  of  the  casework  to  be 
handled  by  clerical  staff  and  frees  the  caseworker  for  participation 
in  policy,  legislative  and  oversight  work. 

(5)  Intelligence  collected  by  congressional  field  offices  is  valuable 
feedback  on  Federal  programs  and  policies.  One  Congressman  says. 
"From  hearing  my  constituents?  discussion,  I  can  get  some  sense  of 
how  legislation  is  functioning." 

A  number  of  offices  are  now  organized  so  that  much  of  the  case- 
work is  handled  at  the  State  or  district  level. 

Senatorial  offices,  and  House  delegations  from  large  cities  such  as 
New  York,  Chicago,  and  Los  Angeles  are  decentralizing  much  of  the 
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caseAvork  to  their  field  offices,  especially  when  regional  offices  of  Fed- 
eral agencies  are  in  the  State  or  district.  This  organization  may  pre- 
sent additional  coordination  difficulties. 

Various  mechanisms  can  be  used  by  congressional  offices  to  enhance 
coordination  between  the  field,  where  the  complaints  arise  and  are 
handled,  and  Washington,  D.C.,  where  the  legislative  and  policy 
aspects  of  personal  staff  work  are  generally  based. 

Offices  may  bring  field  workers  to  Washington,  D.C,  for  periods  of 
1  to  3  weeks.  This  enables  personnel  to  become  acquainted  and  learn 
procedures,  thereby  facilitating  communications  and  coordination. 
Some  offices  also  send  Washington,  D.C.,  staff  to  the  field  for  several 
weeks. 

Offices  can  clearly  divide  responsibility  for  certain  types  of  case- 
work, or  for  specific  aspects  of  the  casework  process.  For  example,  one 
office  reported  that  the  field  office  acknowledged  a  case  request,  then 
sent  the  original  letter  and  a  carbon  copy  to  Washington,  D.C.  Other 
offices  keep  duplicate  files,  so  that  although  the  field  office  may  handle 
the  case,  both  offices  are  familiar  with  the  letter.  Frequent  telephone 
contact  also  occurs.  In  all  instances,  aides  can  study  correspondence  for 
patterns  of  problems  which  may  require  remedial  action. 

Written  reports  of  field  office  activities  can  be  sent  to  the  Washing- 
ton, D.C,  office  to  facilitate  coordination.  In  one  congressional  office, 
the  field  offices  prepare  daily  work  reports  on  their  activities.  The  re- 
ports along  with  carbons  of  case  and  any  project  correspondence  are 
sent  to  Washington  for  the  Congressman  and  the  administrative  as- 
sistant to  read. 

(6)  It  can  be  helpful  on  occasion  for  Congressmen  and  their  aides 
to  meet  directly  with  constituents  on  specific  casework  matters.  This 
eliminates  a  filter  effect  which  can  occur  when  problems  are  seen  only 
through  formal  written  correspondence. 

An  aide  describes  the  casework-oversight  process  as : 

(1)  Getting  a  complaint; 

(2)  Determining  where  a  decision  to  remedy  the  complaint  lies — what 
agency?  at  what  level  of  that  agency?  Broadly,  who  has  responsibility  for 
the  situation?; 

(3)  Does  the  problem  arise  because  of  a  legislative  loophole?; 

(4)  If  so,  is  legislation  needed?; 

(5)  If  so,  what  type  of  legislation  should  be  sought? 

One  Congressman  noted  that  his  staff  adopted  an  "investigative 
reporting"  attitude  when  presented  with  constituent  concerns.  He 
encouraged  this  and  felt  the  result  was  increased  oversight  activity. 

Frequent  communication  among  Congressmen  and  staff  strengthens 
the  link  between  casework  and  oversight.  If  they  are  sensitive  to  the 
broad  implications  of  constituent  complaints  about  programs,  con- 
gressional caseworkers  can  contribute  substantially  to  the  oversight 
process.  Office  procedures  that  are  codified  can  lead  to  initial  screen- 
ing and  continuing  awareness  of  the  policy  implications  of  constit- 
uent requests  and  can  free  the  staff  to  conduct  oversight  rather  than 
to  handle  casework  on  a  piecemeal  basis.  There  should  be  adequate 
staff  capability  for  handling  all  the  aspects  of  casework  and  for  rec- 
ognizing those  cases  which  have  implications  for  oversight. 
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PROJ  i:cts 

Congressional  responsibility  for  public  work  projects  such  as  roads 
mid  dams  and  economic  development  activities  is  common.  Congress- 
men stay  aware  of  the  eligibility  requirements  in  these  programs,  keep 
up  to  date  on  the  projects  in  their  districts  and  check  on  the  relative 
amounts  of  funds  allocated  to  their  districts.  They  also  arrange  meet- 
ings between  officials  in  their  districts  who  administer  the  Federal  pro- 
grams locally  and  the  executive  agency  officials  in  Washington,  D.C. 

(  'ongressmen  are  usually  the  link  between  constituents  and  Federal 
ageiicies  that  make  grants.  Therefore,  they  need  thorough  knowledge 
of  agency  procedures  in  processing  applications,  awarding  grants  and 
implementing  programs.  This  automatically  offers  opportunities  for 
oversight.  By  working  with  constituents  on  Federal  projects.  Con- 
gressmen also  have  an  opportunity  for  evaluating  programs. 

As  with  casework  and  individual  constituent  complaints,  there  are 
several  ways  to  increase  oversight  on  projects.  These  include  analysis 
of  particular  problems  for  broader,  general  remedies  and  sufficient 
staff  capability  to  handle  technical  details  including  research,  infor- 
mation gathering,  and  analysis. 

On  grants  for  Federal  projects,  offices  may  actively  assist  consti- 
tuents either  before  or  after  the  application  is  filed.  At  any  stage,  overt 
congressional  interest  in  specific  programs  may  itself  be  a  form  of 
oversight  and  serve  to  forestall  or  reduce  potential  problems. 

A  number  of  offices  work  closely  with  constituent  groups  on  Federal 
project  applications.  "We  look  over  the  applications  closely  and  ad- 
vise" one  office  reports.  Poverty  programs,  HUD  grants,  urban  re- 
newal projects,  various  education  programs,  are  all  areas  where  in- 
formal oversight  occurs  through  participation  in  the  application 
process. 

Other  offices  prefer  to  assist  after  the  application  has  been  made. 
One  House  office  reports  encouraging  constituent  groups  to  send  a 
copy  of  the  application  to  the  Congressman,  who  then  sends  a  letter 
to  the  Federal  Agency  concerned  and  asks  for  periodic  reports.  The 
Congressman  and  his  staff  feel  that  this  system  gives  them  a  "feel"  for 
the  way  a  legislative  program  is  being  implemented.  If  there  appear 
to  be  problems,  the  office  is  prepared  to  seek  both  specific  and  general 
remedies. 

On  district  projects,  where  both  authorizations  and  appropriations 
must  be  approved  by  congressional  committees,  personal  offices  work 
closely  with  other  office  staff  in  addition  to  agency  personnel.  There 
is  less  oversight  in  the  general  sense,  unless  executive  interpretation  of 
the  law  becomes  an  issue. 

On  Federal  projects,  coordination  with  other  Senators  and  Con- 
gressmen from  the  same  state  is  important.  Joint  work  can  bring 
quicker  remedies,  such  as  amending  a  regulation  or  procedure  ad- 
ministratively. In  addition,  exchange  of  ideas  can  suggest  when  legis- 
lative initiative  is  needed. 
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SUPREME  COUBT  OF  THE  UNITED  STATES 

Nos.  7^-436  and  75-437 


James  L.  Buckley  et  at. 

Appellants, 
75-436  v. 
Francis  R.  Valeo,  Secre- 
tary of  the  United 
States  Senate, 
et  al. 


On  Appeal  from  the  United 
States  Court  of  Appeals  for 
the  District  of  Columbia  Cir- 
cuit. 


James  L.  Buckley  et  ai., 
Appellants. 

75-437      i\  On  Appeal  from  the  United 

Francis  R.  Valeo,  Secre-     States  District  Court  for  the 
-tary  of  the  United         District  of  Columbia. 
States  Senate, 

et  aJ,  I 

f.Tanuarv  30,  197^1 

Mr.  Justice  White,  concurring  in  pari,  and  dissenting 
in  part 

I  concur  in  the  Court's  answers  to  certified  questions 
1.  2.  3  (b).  3  (c).  3  (e),  3  (f),  3  (h).  5,  6,  7  fa),  7  (b), 
7  (c),  7  (d),  8  (a).  8  (b).  8  (c),  8  (d),  8  (e),  and  8  (f). 
I  dissent  from  the  answers  to  certified  questions  3  (a), 
3  (d)  ,  and  4  (a)  I  .also  join  in  Part  III  of  the  Court's 
opinion  and  in  much  of  Parts  T-B  IT.  and  TV. 

*  *  * 

I  am  also  of  the  view  that  the  otherwise  valid  regula- 
tory power  of  a  properly  created  independent  agency  is 
not  rendered  constitutionally  infirm,  as  violative  of  the 
President's  veto  power,  by  a  statutory  provision  subject- 
ing agency  regulations  to  disapproval  by  either  House  of 
Congress.  For  a  bill  to  become  law  it  must  have  passed 
both  Houses  and  be  signed  by  the  President  or  passed 
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75-436  &  75-437 — CONCUR  &  DISSENT 

BUCKLEY  v.  VALEO  29 

over  his  veto.  Also,  "every  order,  resolution  or  vote  to 
which  the  concurrence  of  the  Senate  and  House  of  Repre- 
sentatives may  be  necessary  ..."  is  likewise  subject  to 
the  veto  power.29  Under  §  438  (c)  the  FEC's  regulations 
are  subject  to  disapproval ;  but  for  a  regulation  to  become 
effective,  neither  House  need  approve  it,  pass  it,  or  take 
any  action  at  all  with  respect  to  it.  The  regulation  be- 
comes effective  by  nonaction.  This  no  more  invades  the 
President's  powers  than  does  a  regulation  not  required 
to  be  laid  before  Congress.  Congressional  influence  over 
the  substantive  content  of  agency  regulation  may  be  en- 
hanced, but  I  would  not  view  the  power  of  either  House 
to  disapprove  as  equivalent  to  legislation  or  to  an  order, 
resolution  or  vote  requiring  the  concurrence  of  both 
Houses.30 

In  terms  of  the  substantive  content  of  regulations  and 
the  degree  of  congressional  influence  over  agency  law- 
making, I  do  not  suggest  that  there  is  no  difference 
between  the  situation  where  regulations  are  subject  to 
disapproval  by  Congress  and  the  situation  where  the 
agency  need  not  run  the  congressional  gantlet.  But 
the  President's  veto  power,  which  gives  him  an  impor- 
tant role  in  the  legislative  process,  was  obviously  not 
considered  an  inherently  executive  function.  Nor  was 
its  principal  aim  to  provide  another  check  against  poor 
legislation.  The  major  purpose  of  the  veto  power  ap- 
pears to  have  been  to  shore  up  the  Executive  Branch 
and  to  provide  it  with  same  bargaining  and  survival 

24  U.  S.  Constitution,  Art.  I,  §  7,  cl.  3. 

30  Surely  the  challengers  to  the  provision  for  congressional  dis- 
approval do  not  mean  to  suggest  that  the  FEC's  regulations- 
must  become  effective  despite  the  disapproval  of  one  House  or  the 
other.  Disapproval  nullifies  the  suggested  regulation  and  prevents 
the  occurrence  of  any  change  in  the  law.  The  regulation  is  void. 
Nothing  remains  on  which  the  veto  power  could  operate.  It  is  al- 
though a  bill  passed  in  one  House  and  failed  in  another 
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BC  BUCKLEY  v.  VALEO 

power  against  what  the  Framers  feared  would  be  the 
overweening  power  of  legislators.  As  Hamilton  said, 
the  veto  power  was  to  provide  a  defense  against  the 
legislative  department's  intrusion  on  the  rights  and 
powers  of  other  departments;  without  such  power,  "the 
legislative  and  executive  powers  might  speedily  come  to 
be  blended  in  the  same  hands." 81 

I  would  be  much  more  concerned  if  Congress  pur- 
ported to  usurp  the  functions  of  law  enforcement,  to 
control  the  outcome  of  particular  adjudications,  or  to 
pre-empt  the  President's  appointment  power;  but  in  the 
light  of  history  and  modern  reality,  the  provision  for 
congressional  disapproval  of  agency  regulations  does  not 
appear  to  transgress  the  constitutional  design,  at  least 
where  the  President  has  agreed  to  legislation  establish- 
ing the  disapproval  procedure  or  the  legislation  has  been 
passed  over  his  veto.  It  would  be  considerably  different 
if  Congress  itself  purported  to  adopt  and  propound  regu- 
lations by  the  action  of  both  Houses.  But  here  no 
action  of  either  House  is  required  for  the  agency  rule 
to  go  into  effect  and  the  veto  power  of  the  President 
does  not  appear  to  be  implicated. 


"The  Federalist  No  73,  at  468-469  (Wright  ed.  1961). 
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INTRODUCTION 

"Congress  doesn't  act  -  it  reacts."    This  statement  has  become  a  fam- 
iliar way  to  describe  the  inability  of  Congress  to  deal  with  problems  before 
they  reach  a  crisis  stage.     In  the  Committee  Reform  Amendments  of  197*»,  H. 
Res.  988,  the  House  moved  to  increase  its  ability  to  anticipate  problems. 
It  assigned  an  explicit  "foresight  responsibility"  to  its  committees.  This 
"foresight  provision"  in  Rule  X  Sec.  2(b)(1)  states  that  each  committee 
other  than  Budget  and  Appropriations: 

...shall  review  and  study  any  conditions  or  circumstances  which 
may  indicate  the  necessity  or  desirability  of  enacting  new  or 
additional  legislation  within  the  jurisdiction  of  that  committee 
(whether  or  not  any  bill  or  resolution  has  been  introduced  with 
respect  thereto),  and  shall  on  a  continuing  basis  undertake 
futures  research  and  forecasting  on  matters  within  the  jurisdic- 
tion of  that  committee. 


LEGISLATIVE  HISTORY 

The  House  Select  Committee  on  Committees  which  produced  the  Committee 
Reform  Amendments  considered  several  ways  to  increase  the  ability  of  the 
House  to  anticipate  problems  and  deal  with  them  before  they  reach  a  crisis 
stage.    The  foresight  provision  is  the  result  of  Select  Committee  member 
John  Culver's  concern  that  a  more  systematic  consideration  of  the  future 
not  be  isolated  into  one  committee,  such  as  a  central  goals  or  planning 
committee,  but  rather  instilled  into  the  activity  of  each  committee  -  hence 
the  requirement  to  do  futures  research  and  forecasting. 

The  oversight  section  was  a  logical  place  within  the  House  Rules  to 
add  the  foresight  responsibility.    Oversight  suggests  that  the  job  of  a 
committee  goes  beyond  the  writing  of  legislation  to  a  "continuous  watchful- 
ness" to  ensure  that  executive  agencies  comply  with  the  intent  of  Congress 
as  they  implement  the  laws.    To  this  monitoring  of  past  activities  was  added 
the  responsibility  to  monitor  likely  future  conditions;  to  consider  the 
potential  impact  of  future  trends,  conditions  and  events  on  the  subjects 
within  the  committee's  jurisdiction. 

Futures  research  and  forecasting  were  chosen  as  the  terms  of  art  in 
the  addition  to  the  rules  in  order  to  make  more  explicit  what  is  expected 
of  the  committees.    While  these  terms  subsume  a  variety  of  techniques,  their 
meaning  and  the  difference  between  them  can  be  briefly  stated.  Forecasting 
Involves  projecting  what  might  be;  estimating  the  trends  in  various  factors 
relevant  to  a  subject  under  consideration  and  giving  probabilistic  estimates 
that  certain  events  would  occur  by  certain  times  or  within  specific  time 
periods.    Futures  research  specifies  the  various  factors  which  are  important, 
e.g.,  environmental,  social,  technological,  political,  etc.,  and  combines 
these  into  alternative  pictures  of  the  future,  or  scenarios.    Futures  re- 
search links  to  policy  analysis  that  which  is  forecast,  and  allows  the 
committee  to  understand  the  degree  to  which  it  can  control  the  outcome  of 
forecasts.    By  defining  alternative  scenarios,  futures  research  allows  a 
committee  to  clarify  the  options  confronting  it  and  to  move  from  that  which 
is  forecast  to  that  which  the  committee  chooses  as  desirable,  with  an  aware- 
ness of  the  requirements  necessary  to  fulfill  the  committee's  choices. 
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THE  SYSTEMIC  APPROACH 

One  fruitful  way  to  approach  the  foresight  provision  is  to  think  in 
wholistic  or  systemic  terms;  that  is,  to  consider  a  given  policy  area  within 
the  context  of  the  elements  or  factors  which  condition  or  determine  it.  All 
of  the  subjects  in  a  committee  or  subcommittee's  jurisdiction  may  be  in  the 
same  "system"  or  there  may  be  more  than  one  system  within  a  committee's  jur- 
isdiction, e.g.,  the  Transportation  Subcommittee  of  the  Commerce  Committee 
will  have  to  analyze  different  systems  for  railroads  and  solid  waste,  both 
subjects  within  its  jurisdiction.    Once  the  elements  that  have  a  major  im- 
pact on  the  subject  matter  under  consideration  are  determined,  forecasts  can 
be  made  of  the  likely  trends  of  these  elements  and  futures  research  can  sug- 
gest the  potential   impact  of  these  trends,  generating  scenarios  built  on 
the  relationships  between  the  projected  elements.    Thus  futures  research 
adds  a  longer  time  frame  and  a  more  integrated  picture  of  the  policy  systems 
within  a  committee's  jurisdiction. 

COMMITTEE  FUNCTIONS 

Several  functions  are  involved  in  committee  foresight  activities,  in- 
cluding tracking  and  monitoring,   issue  forecasting,  legislative  analysis, 
cross  impact  analysis,  and  goal  setting.    Once  the  elements  of  a  system  are 
determined,  key  indicators  of  these  elements  can  be  tracked,  allowing  a  con- 
tinuous monitoring  of  the  state  of  the  system.    This  tracking  and  monitoring 
can  be  used  to  forecast  the  emergence  of  issues  or  problems  relevant  to  a 
committee's  jurisdiction.    A  major  element  in  our  present  crisis  decision- 
making system  is  the  lack  of  effective  issue  forecasting  by  Congress  and 
the  Executive.     Legislative  analysis  in  this  context  would  involve  the 
consideration  of  specific  legislative  remedies  in  relation  to  the  results 
of  the  futures  research  and  forecasting.    Cross  impact  analysis  would  con- 
sider the  effect  of  the  work  of  other  committees  and  forces  beyond  Congres- 
sional control  on  the  problems  at  hand.     Finally  goal  setting  by  a  committee 
would  involve  the  clarification  and  choice  of  what  the  committee  wants. 
Goal  setting  is  important  for  evaluating  legislation  under  consideration  and 
for  judging  the  success  or  failure  of  the  implementation  of  the  laws  as  the 
committee  does  oversight. 


COMMITTEE  TECHNIQUES 

i 

There  are  a  variety  of  techniques  or  specific  activities  a  committee 
can  use  to  perform  above  functions  as  it  implements  the  foresight  provision. 
Some  of  these  include  the  following: 

System  Model s  -  Committees  can  develop  models  of  their  jurisdiction 
or  of  the  particular  subjects  within  their  jurisdiction.    These  may  be  con- 
ceptual models  developed  from  a  cross  impact  analysis  of  the  various  factors 
involved  or  may  be  more  analytical  and  mathematical  computer  models.  These 
models  can  show  where  the  committee  has  effective  control  over  the  subjects 
within  its  jurisdiction  and  where  it  doesn't.     Computer  forecasting  models 
can  be  used  to  determine  the  points  of  sensitivity  within  the  system  -  those 
points  where  change  has  the  greatest  impact  on  the  committees'  goals. 

Foresight  Hearings  -  Once  the  points  of  sensitivity  in  a  system  or  the 


(2) 


77 


areas  where  the  committee  has  effective  control  have  .been  indicated  by  the 
committee's  model,  foresight  hearing  can  focus  on  these.     In  New  York,  this 
technique  is  being  used  in  designing  hearings  on  power  plant  siting,  focus- 
ing on  the  factors  which  determine  the  load  or  demand  for  power. 

Committee  hearings  are  used  both  to  gather  expert  opinion  as  well  as 
to  allow  interested  parties  to  have  input  into  the  policy  process.  Foresight 
hearings  could  be  used  to  give  those  groups,  both  public  and  private,  which 
normally  deal  with  the  committee  the  opportunity  to  describe  their  analysis 
of  relevant  trends  within  the  committee's  jurisdiction  and  the  groups'  pre- 
ferred alternative  futures. 

Presentat  ions  -  A  committee  may  also  choose  to  arrange  for  presentations 
which  would  synthesize  available  forecasts  and  other  futures  information, 
possibly  in  terms  of  the  committee's  model  or  models,  in  a  succinct  and 
graphic  way.    The  Minnesota  Legislature  had  its  state  planning  office  prepare 
such  a  presentation  for  the  first  three  days  of  this  year's  legislative  ses- 
sion. 

Advisory  Panels  -  More  in-depth  analyses  and  projections  as  they  relate 
to  a  committee's  policy  areas  can  be  provided  by  advisory  panels  of  experts. 
During  the  93rd  Congress,  the  Public    Works  Committee  used  such  a  group  in 
the  form  of  a  Science  Advisory  Panel  to  examine  the  feasibility  and  desir- 
ability of  forming  a  national  public  works  investment  policy. 

Advisory  panels  can  also  be  used  in  an  ongoing  way  to  suggest  the  tech- 
nological, scientific,  or  environmental  effect  of  a  particular  bill.  The 
Hawaii  Legislature  uses  a  science  advisory  panel  to  suggest  the  scientific 
impact  of  each  bill  introduced. 

Training  Staff  Members  -  Staff  members  play  a  central  role  in  gathering 
information  and  structuring  options,  often  drafting  legislation  for  committees. 
It  is  therefore  essential  that  they  become  familiar  with  the  forecasts  in 
their  policy  areas  as  well  as  forecasting  and  futures  research  techniques. 

Policy  Exercises  for  Committee  Members  -  The  foresight  provision  can 
allow  committee  members  to  stretch  their  imagination  in  considering  what  is 
possible  and  clarifying  what  is  desirable  and  how  to  obtain  it.    Thus,  an 
ultimate  test  of  the  effectiveness  of  the  foresight  provision  will  be  the 
richness  of  understanding  committee  members  have  in  making  their  decisions. 
There  are  a  variety  of  policy  exercises  which  members  of  any  committee  can 
perform.     In  the  process,  they  would  examine  projections  and  do  their  own 
cross  impact  analysis  of  the  elements  within  their  policy  systems,  generate 
scenarios,  chose  their  preferred  alternative  futures  and  relate  these  to 
choices  in  the  current  legislative  session.    These  policy  exercises  might 
most  profitably  be  undertaken  early  in  a  session,  apart  from  any  specific 
legislation.     It  should  then  be  easier  during  the  session  to  put  a  parti- 
cular bill   into  the  context  of  the  projected  need,  and  the  member's  and 
committee's  goals. 

RESOURCES  AVAILABLE  FOR  IMPLEMENTING  THE  FORESIGHT  PROVISION 

Within  Congress  there  are  several  sources  of  aid  for  committees  in  im- 
plementing the  foresight  provision.    The  Congressional  Research  Service  has 


(3) 


78 


created  a  Futures  Research  Group  under  the  direction"  of  Dennis  Little  to 
familiarize  members  of  Congress  and  staff  members  with  forecasting  and 
futures  research  techniques  and  to  collect  forecasts  and  results  of  futures 
research  of  various  types  in  one  location. 

At  the  beginning  of  each  session,  the  Congressional  Research  Service 
also  provides  each  committee  with  a  list  of  emerging  issues  or  subjects 
which  the  committee  might  profitably  pursue.    These  subject  lists  can  be- 
come an  effective  way  to  accomplish  the  issue  forecasting  function  mentioned 
above  and  can  aid  members  searching  for  an  area  in  which  to  specialize. 

The  Office  of  Technology  Assessment  is  available  to  committees  who 
request  information  on  the  normally  unanticipated  consequences  of  a  parti- 
cular technology  the  committee  might  consider  proposing.    OTA  will  also 
probably  provide  an  "early  warning"  function  by  forecasting  issues. 

The  newly  formed  Congressional  Budget  Office,  in  addition  to  its  five 
year  budget  projections,   is  also  required  to  comment  on  how  the  alternative 
budget  packages  would  affect  national  growth  and  development  and  national 
goals.    This  information  will  be  useful  to  committees,  particularly  those 
aspects  of  growth  and  development  and  national  goals  which  correspond  to 
a  committee's  jurisdiction. 

The  General  Accounting  Office  at  times  does  forecasting  and  futures 
research  in  the  sense  of  estimating  costs  and  benefits  for  potential  programs 
prior  to  their  implementation. 

Outside  Congress,  there  are  specialists  in  futures  research  and  fore- 
casting who  can  provide  their  services  to  public  and  private  groups.  While 
many  experts  may  be  familiar  with  forecasts  in  their  area,  they  are  less 
likely  to  be  familiar  with  forecasts  in  other  areas  and  how  these  may  im- 
pact on  their  own  area  of  concern  -  hence  the  need  for  specialists  in  futures 
research  and  forecasting.    Magda  Cordel I  and  John  McHale*  are  completing  a 
directory  of  futures  research  indexed  by  the  name  or  group  of  the  researcher, 
topic,  techniques  used  and  other  key  categories.    This  will  be  available 
shortly  from  them. 

Alvin  Toffler  has  formed  a  Committee  for  Anticipatory  Democracy  to 
encourage  foresight  in  public  affairs  and  wider  citizen  involvement  in  the 
formulation  of  long  range  goals.    One  of  its  purposes  is'  to  aid  Congress  in 
the  implementation  of  the  foresight  provision  by  providing  information  such 
as  this  description  and  the  directory  of  futures  research;  by  providing  con- 
tract or  input  from  future  oriented  citizen  involvement  groups  such  as 
Hawaii  2000,  Iowa  2000,  and  Alternatives  for  Washington;  and  where  possible, 
facilitating  presentations  for  interested  committees. 


CONCLUSION 

What's  new  about  the  foresight  provision?    For  those  committees  which 
presently  have  the  time  and  opportunity  to  do  a  thorough  job  of  covering 
their  jurisdiction,  much  of  what  has  been  described  above  is  already  routine. 

*(Center  for  Integrative  Studies,  State  University  of  New  York,  Binghamton,  NY) 
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Yet  crowded  letislative  calendars,  fragmented  policy  jurisdictions,  and  oper- 
ating procedures  which  discourage  long-term  considerations  often  result  in 
short-term,  narrow  gauge  solutions.    The  foresight  provision  makes  explicit 
the  obligation  to  take  a  longer  term  and  hopefully  more  systematic  and  in- 
tegrated view  of  problems. 

If  Congress  is  to  be  a  branch  co-equal  with  the  Executive,  it  will  need 
to  define  its  own  alternative  versions  of  the  future.     Foresight  by  committees 
is  a  necessary  step  in  that  direction. 
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THE  LIBRARY  OF  CONGRESS 
Congressional  Research  Service 

WASHINGTON.  D.C.  20540 

CONGRESSIONAL  REVIEW,  DEFERRAL  AND  DISAPPROVAL 
OF  EXECUTIVE  ACTIONS:  A  SUMMARY  AND  AN  INVENTORY  OF 
STATUTORY  AUTHORITY 

A.    Summary  of  Congressional  Review  Authority  Data 

An  important  element  in  the  growth  during  recent  decades  of  Congressional 
oversight  authority  has  been  the  increasing  practice  of  incorporating  in  statutes 
various  features  requiring  advance  consultation  or  agreement  on  certain  admini- 
strative determinations  or  reserving  the  power  to  direct,  review,  approve  or 
disapprove  proposed  executive  actions.  No  less  than  183  separate  provisions 
adopted  in  126  different  acts  of  Congress  during  the  last  forty -three  years  (.since 
June  30,  1932)  have  mandated  some  type  of  Congressional  review  over  or  consent 
for  contemplated  c >r  pending  executive  implementations  of  those  laws.  Even  more 
significant,  perhaps,  is  the  steady  increase  during  the  last  fifteen  years  or  so, 
and  especially  since  1970,  in  both  the  number  and  complexity  of  such  legislative 
review  and  consent  requirements. 

The  expanding  resort  to  this  oversight  deface  is  clearly  evident  from  an  ex- 
amination of  relevant  statutes  adopted  in  the  last  four  and  a  half  decade?  (see 
Table  I).  Following  the  historic  passage  in  1932  of  the  pioneer  act  (P.L.  72-212) 
authorizing  disapproval  of  an  executive  order  by  either  the  Senate  or  the  House  of 
Representatives,  only  four  other  laws  (with  four  separate  provisions)  requiring 
legislative  review  or  consent  apparently  were  enacted  in  that  decade.  During 
the  forties  thirteen  such  acts  (four  of  them  in  1949)  were  passed,  a  number  that 
was  more  than  doubled  in  the  decade  of  the  fifties  when  thirty  legislative  review 
or  consent  laws  were  adopted.  Nearly  two-thirds  (eighteen)  of  the  latter  were 
passed  during  the  four  years  from  1956  through  1959. 
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Although  the  number  of  legislative  review  or  consent  statutes  enacted  during 
the  decade  of  the  sixties  increased  only  by  one  to  a  total  of  thirty-one,  the  - 
actual  number  of  separate  review  provisions  adopted  during  the  same  period 
jumped  from  thirty-two  in  the  fifties  to  forty-four  in  the  latter  decade  because 
more  than  one  such  requirement  was  included  in  several  of  the  same  acts.  This 
same  trend,  along  with  a  large  increase  also  in  the  number  of  such  statutes, 
has  been  even  more  pronounced  in  the  seventies.  During  the  last  five  and  one-half 
years  Congress  has  enacted  a  minimum  of  forty-seven  laws  stipulating  legislative 
review  of  or  consent  for  administrative  actions  in  at  least  eighty-seven  separate 
situations  or  contingencies.  There  were  twenty-six  such  provisions  in  the  year 
1974  alone.  If  these  numbers  are  contrasted  with  the  comparatively  few  such 
provisions  adopted  during  much  longer  periods  in  the  forites  or  fifties,  the  re- 
markable upsurge  in  the  use  of  this  technique  by  Congress  becomes  clea**. 

Through  ait  years  Congress  has  formulated  a  variety  of  devices  de-signed  to 
permit  legislative  review,  approval  or  disapproval  of  executive  actions.  These 
have  run  the  gamut  from  simple  directives  commanding  an  agency  to  consult  with 
or  to  "come  into  agreement  with"  Congressional  committees  to  resolutions  of 
approval  or  disapproval  passed  by  appropriate  committees  or  by  Congress.  Near- 
ly all  have  required  notification  of  committees  or  of  Congress  and  submission 
of  data  to  them  by  the  President  or  some  other  executive.  In  many  cases  the 
contemplated  administrative  activity  would  have  to  be  deferred  for  a  prescribed 
number  of  days  or  months  at  the  end  of  which  the  executive  would  be  free  to 
proceed  unless  before  then  authorized  committees  or  Congress  had  adopted 
resolutions  of  disapproval.  In  others  the  adoption  of  positive  Congressional  or 
committee  resolutions  of  approval,  usually  within  a  fixed  time  period  but  some* 


82 


times  without  any  time  limit,  was  made  an  essential  prerequisite  for  executive 
action.  Some  laws  have  authorized  committees  to  waive  in  advance  part  or 
all  of  the  period  of  time  during  which  executive  action  would  ordinarily  have  to 
be  deferred.  In  a  few  instances  the  Congressional  vote  necessary  to  approve 
or  disapprove  proposed  executive  actions  was  fixed  by  law  at  a  different  or 
larger  majority  than  that  required  by  regular  rules  of  procedure. 

For  purposes  of  analysis  and  discussion  the  individual  features  of  these  Con- 
gressional review  and  consent  procedures  have  been  classified  (see  Table  n) 
into  the  following  four  categories:  those  providing  for  potential  legislative  action 
by  the  Senate,  the  House  of  Representatives,  or  both  Houses;  those  providing 
for  potential  action  by  appropriate  committees  of  either  or  both  the  Senate  and 
the  House  of  Representatives;  those  stipulating  a  particular  period  of  time  during 
which  Congress  or  appropriate  comittees  could  act;  and  those  requiring  a  vote 
in  Congress  different  from  regular  Senate  or  House  rules.  Although  an  attempt 
has  been  made  to  locate  and  record  all  iruch  provisions  enacted  by  Congress 
since  1932,  a  few  may  have  been  overlooked  and  minor  errors  in  classifying 
and  tabulating  data  may  have  been  made.  Nevertheless,  it  is  believed  that  the 
overall  statistics  are  sufficiently  representative  and  accurate  to  warrant  valid 
conclusions  about  the  growth  and  context  of  these  devices. 

It  should  be  noted  also  that  the  different  features  embodied  in  Congressional 
review  and  consent  provisions  have  been  combined  in  a  great  variety  of  ways. 
Such  factors  as  notification  and  information  requirements,  the  length  of  time 
(if  any)  executive  action  must  be  deferred,  whether  review  of  proposed  action 
should  be  by  committees,  by  both  Houses,  or  by  one  House  only,  the  type  of 
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Congressional  action  possible,  whether  the  deferred  time  period  could  be  waived, 
and  the  kind  of  Congressional  vote  necessary  have  been  joined  together  in  almost 
every  conceivable  combination  by  these  statutes.  Because  some  of  these  in- 
dividual features  are  not  mutually  exclusive  and  may  be  properly  assigned  to 
one  or  more  category,  it  is  obvious  that  the  total  number  of  items  listed  in  the 
four  categories  (Table  II)  considerably  exceeds  the  total  number  of  provisions 
(183)  contained  in  the  126  statutes  analyzed  herein. 

The  most  common  component  of  the  legislative  review  and  consent  pro- 
visions found  in  the  statutes  examined  was  that  which  required  ^the  executive 
branch,  prior  to  taking  certain  proposed  actions,  to  notify  in  advance  Congress, 
appropriate  committees,  or  (in  a  few  cases)  both  Congress  and  committees. 
This  was  often,  but  not  always,  accompanied  by  a  mandate  directing  the  furnishing 
at  the  same  time  of  detailed  information  about  and  reasons  justifying  the  proposed 
actions.  Requirements  for  at  least  87  sv.ch  notifications  of  Congressional  com- 
mittees and  for  at  least  59  notifications  of  both  Houses  of  Congress  were  located 
in  the  126  statutes  within  the  scope  of  this  study.  The  great  bulk  of  these  re- 
quired transmittal  of  the  necessary  information  prior  to  a  fixed  period  of  time 
before  implementing  action  could  take  place,  but  in  9  cases  committee  notifi- 
cation was  not  coupled  with  a  specific  time  limit.  Appropriate  committees  of 
both  Houses  were  authorized  in  13  provisions  to  waive  part  or  all  of  the  time 
period  for  which  executive  action  must  be  deferred,  and  joint  committees  were 
given  similar  authority  in  4  separate  instances.  Although  only  one  statute  ap- 
parently provided  specifically  for  a  joint  Senate  and  House  waiver  of  a  fixed 
time  period,  under  its  legislative  powers  Congress  presumably  could  pass  a  mea- 
sure for  that  purpose  at  any  time  during  such  a  period. 

Of  the  several  types  of  action  made  available  by  these  statutes  to  Congress 
as  an  entity,  two  outnumbered  all  of  the  rest;  32  provisions  permitted  both  Houses 
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and  27  allowed  either  House  to  adopt  during  the  prescribed  time  period  concurrent 
resolutions  of  disapproval  blocking  executive  branch  proposals.  A  unique  feature 
in  an  1975  act  authorized  Congressional  disapproval  of  executive  action  by 
means  of  a  joint  resolution  rather  than  by  a  concurrent  resolution.  In  at  least 
9  other  instances  proposed  executive  actions  would  be  nullified  unless  both 
Houses  passed  concurrent  resolutions  of  approval,  and  in  4  others  specific  execu- 
tive actions  had  to  be  authorized  or  directed  by  the  adoption  of  joint  resolutions, 
concurrent  resolution  or  bills.  Likewise,  through  the  enactment  of  bills  of  Con- 
gress under  4  provisions  could  approve,  contravene  or  rescind  executive  pro- 
posals. Either  or  both  Houses  were  authorized  in  2  cases  to  override  resolutions 
of  disapproval  recommended  by  their  respective  committees.  Failure  of  Congress 
to  act  at  all  during  the  time  deferral  period,  of  course,  would  have  the  effect 
of  removingthe  restriction  on  executive  action  unless  the  statute  required  a  posi- 
tive act  of  appro /al. 

Final  review  power  over  proposed  executive  actions  has  not  been  vested  as 
frequently  in  Congressional  committees  as  it  has  been  in  one  or  both  parent 
Houses.  Nevertheless,  more  than  20  provisions  have  endowed  committees  with 
the  right  to  prevent  executive  implementation  of  certain  planned  or  projected 
activities.  In.  at  least  8  cases  proposed  executive  actions  had  to  be  approved  in 
advance  by  appropriate  committees  in  both  Houses  and  in  one  instance  by  a  joint 
committee.  Adoption  by  an  appropriate  committee  in  either  House  of  a  dis- 
approval resolution  during  the  specified  time  period  was  made  sufficient  to  en- 
join executive  action  in  5  other  provisions.  Officials  were  directed  in  4  cases 
to  consult  with  and  in  3  others  to  "come  into  agreement"  with  appropriate  com- 
mittees before  carrying  out  certain  activities  or  spending  certain  funds.  Under 


85 

-  6  - 

one  provision  approval  by  the  chairman  of  a  single  committee  was  made  a  pre- 
requisite for  further  implementation  of  a  law,  and  the  appropriate  committee 
or  committees  of  either  or  both  Houses  were  authorized  by  2  provisions  to  direct 
that  certain  executive  actions  should  betaken.  Although  not  final  in  nature,  com- 
mittees under  two  provisions  could  recommend  resolutions  of  disapproval  to  their 
respective  Houses  for  further  action. 

The  waiting  period  during  which  proposed  executive  actions  under  review  by 
Congress  or  by  its  committees  must  be  deferred  (unless  formally  waived  if  so 
authorized)  ranged  in  length  from  5  days  to  three  years.  However,  nearly  half 
(66)  of  the  143  provisions  listing  specific  periods  fixed  the  time  at  30  days  and 
nearly  a  third  (44)  fixed  it  at  60  days.  No  other  common  pattern  is  discernible 
among  the  other  33  listed  time  periods,  although  7  were  for  45  days  and  6  were 
for  90  days.  In  four  cases  Congress  was  given  the  right  to  act  during  the  period 
of  the  current  and  the  next  sessions  of  Congress  after  a  proposal  had  been  sub- 
mitted. Such  dissimilar  periods  as  10  days  on  the  one  hand  and  180  days  oh  the 
other  were  both  authorized  in  3  provisions  and  those  of  15  and  120  days  were  each 
designated  twice.  Five  periods  of  different  length  were  mandated  by  only  one  law 
each:  5  days;  20  days;  25  days;  40  days;  and  during  the  current  Congressional 
session.  In  at  least  23  provisions  permitting  review,  approval  or  disapproval  of 
executive  proposals,  no  time  limit  at  all  was  imposed.  It  is  interesting  to  note 
that  most  of  the  shorter  time  periods  (5  through  25  days)  have  been  enacted  in 
recent  years. 

The  vote  needed  in  the  Senate  and  the  House  of  Representatives  to  pass  mea- 
sures approving  or  disapproving  proposed  executive  actions  was  fixed  by  11  statu- 
tory provisions  at  a  majority  different  from  that  normally  required  for-legislation' 
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by  regular  rules  of  procedure.  In  5  of  those  cases  a  majority  vote  of  the  members 
present  and  voting  in  each  House  was  made  necesary,  while  4  others  used  the 
formula  of  a  majority  vote  of  the  authorized  membership  of  each  House.  Two 
provisions  increased  the  vote  needed  to  a  two-thirds  majority;  in  one  case  two- 
thirds  of  the  members  present  and  voting  in  each  House  and  in  the  other  two -thirds 
of  those  voting  in  each  House  in  a  yea  and  nay  vote  were  required. 

Federal  laws  providing  for  Congressional  review,  deferral  or  disapproval 
of  proposed  executive  actions  have  pertained  to  a  wide  variety  of  subjects  (see 
Table  HI),  but  about  one  third  (40)  of  the  126  separate  acts  identified  here  have 
been  concerned  primarily  with  two  areas  of  government  —  national  defense  (21 
acts)  and  the  space  effort  (19  acts).  Other  fields  in  which  an  impressive  number 
of  Congressional  review  laws  have  been  enacted  include  interior  affairs  (13), 
foreign  affairs  \  13),  executive  reorganization  (11),  public  works  (9),  atomic  energy 
(7),  and  agricilture  (6).  The  rest  have  been  scattered  among  many  dissimilar 
subjects:  finance  (3);  immigration  (3);  surplus  disposal  (3);  District  of  Columbia 
(3);  education  (2);  transportation  (2);  Federal  employees  compensation  (2X;  Nation- 
al Science  Foundation  (2);  civil  rights  (1);  public  health  (1);  government  printing 
(1);  post  office  (1);  private  pensions  (1);  Presidential  papers  and  tapes  (1);  and 
interstate  compacts  (1).  It  should  be  remembered,  of  course,  that  a  considerable 
number  of  the  126  acts  contained  more  than  one  Congressional  review  or  consent 
provision. 

It  should  "be  noted  that  the  review  authority  (30  days)  provided  in  the  Federal 
Election  Campaign  Act  Amendments  (88  Stat.  1263;    P.  L.  93-U3;    approved  Octohet  15t 
197X)  has  been  intentionally  omitted  from  the  data  compiled  here  "because  of  doubt 
.  •  whether  regulations  proposed  by  the  Federal  Election  Commission  (largely  a  Congressional 
agency)  would  constitute executive  action"  within  the  meaning  and  scope  of  this 
analysis. 
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INTRODUCTION 

Finding  and  using  the  links  between  legislative  goals,  rovcrn- 
ment  spending,  program  activity,  and  consequences  are  at  the  heart 
of  Congressional  authority.     Failure  to  make  strong,  valid,  links 
invites  the  consequences  of  an  uncontrolled  budget  and/or  unsolved 
human  and  social  problems.     The  Legislative  Reorganization  Act  of 
1970  and  the  Congressional  Budget  and  Impoundment  Control  Act  of 
197^  in  principle  provide  Congress  with  an  information  resource 
mechanism  and  a  budget  procedure  necessary  "to  exert  its  power  of 
the  purse  with  full  knowledge  of  the  consequences  of  its  actions". 

If  Congress  wants  to  exert  its  full  authority  under  these 
Acts  it  will  have  to  consider  the  human  and  social  consequences, 
as  well  as  the  economic  consequences,  of  its  actions.  Practically 
speaking,  this  will  require  Congress  to  obtain  and  use  evidence 
which  links  goals,  spending,  program  activities  and  program  results 
to  each  other.     In  setting  national  priorities  and  working  within 
self-imposed  budget  limits  Congress  will  need  solid  evidence 
about  the  cause-effect  relationships  between  program  results  and 
Congressional  goals.     Cause-effect  relationships  can  be  verified 
only  within  the  logic  of  experimentation,   (e.g.  the  negative 
income  tax  experiment),  thus  Congress  will  need  to  provide  for  such 
experiments  as  it  seeks  answers  to  questions  about  what  services 
will  cause  the  results  it  seeks. 

Causality  is  not  the  substance  of  every  legislative  question. 
So  Congress  will  also  need  to  use  other  non-experimental  evaluation 
methods — e.g.,  needs  assessment. 
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We  aim  to  provide  legislators  and  their  staffs  with  sufficient 
knowledge  of  evaluation  research  to  maintain  their  political 
autonomy  while  focusing  on  the  best  possible  evidenced  the  legi- 
slative questions  at  hand.     This  manual  does  not  aim  to  make  the 
reader  into  an  Instant  expert  on  highly  technical  matters  of  evalu- 
ation.    Evaluation  users  should  keep  in  mind  that  serious  limitations 
currently  exist  in  the  organizational  resources  available  to  supply 
such  evidence  and  in  the  state  of  the  art  of  evaluation  research. 

By  taking  the  steps  listed  below  you  can  build  a  sound  evidence 

base  for  deciding  how  to  vote  on  authorizations  and  appropriations. 

In  addition,  you  can  build  an  evidence  base  for  strong  committee 

oversight  of  legislation.     Each  of  these  steps  will  be  described 

in  the  text  of  this  manual. 

Step  1:     Selecting  questions  to  be  answered  and  evaluation 
techniques  to  be  used. 

Step  2:     Drafting  legislative  language. 

Step  3:     Formulating  program  goals  and  terms 

Step  k:  Measures. 

Step  5:  Design. 

Step  6:     Statistical  analysis. 

Step  7:  Format  for  evaluation  studies. 

Step  1:     Selecting  questions  to  be  answered  and  evaluation  tech- 
niques to  be  used.     There  are  some  simple  general  types  of  questions 
which  have  profound  practical  meaning  for  effective  legislation. 
Particular  instances  of  these  general  questions  being  asked  are 
common  to  most  legislation  at  some  phase  of  its  life.     Such  questions 
are  listed  across  the  top  of  Table  1.     There  is  at  least  one  or 
more  evaluation  technique (s)  which  can  supply  evidence  in  response 
to  each  of  these  questions.     A  basic  list  of  the  categories  of 
these  techniques  is  shown  down  the  left  side  of  the  table. 
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Table  1 
(Being  Developed) 


LEGISLATIVE 
QUESTIONS 


Your  Suggestions  are  welcome 
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Many  questions  will  come  up  during  the  life  of  an  Act-- 
from  its  introduction  as  a  bill,  to  its  consideration  for  re- 
authorization.    You  should  act  to  see  that  the  type  of  evaluation 
research  that  matches  these  questions  is  begin  early.     It  is 
important  to  note  that  the  selection  of  an  evaluation  strategy 
must  in  most  cases  be  completed  before  program  implementation  begins. 

Today,  most  legislatively-mandated  and  executive-initiated 
evaluation  is  not  framed  so  as  to  provide  answers  to  basic  legi- 
slative questions  which  arise  especially  in  oversight.  Indeed 
these  provisions  seem  to  satisfy  mainly  executive  branch  interests. 
The  most  common  Congressional  control  device  is  to  be  found  in 
the  language  which  deals  with  measures  of  effectiveness  and/or 
the  nature  of  recommendations  to  be  made  to  the  Congress.  (Examples 
of  such  legislative  language  may  be  found  in  Program  Evaluation: 
Legislative  Language  and  a  Users  Guide  to  Selective  Sources, 
Part  2.     U.S.  General  Accounting  Office,  1973.) 

Though  there  are  many  laudible  features  in  this  language,  such 
provisions  for  evaluation  have  typically  failed  to  provide  Congress 
with  the  kind  of  information  it  needed  at  the  time  it  needed  it. 
Often  such  language  has  been  self-defeating  by  blurring  the  purpose 
of  evaluation,  or  by  failing  to  authorize  the  necessary  conditions 
(e.g.,  randomization)  or  resources  to  obtain  the  evidence. 

In  the  next  section  you  will  find  legislative  language  options 
along  a  number  of  crucial  dimensions  which  can  determine  evaluation 
activity.     By  selecting  appropriate  options  the  drafter  of  legi- 
slation can  clearly  authorize  and  provide  an  opportunity  for  the 
collection  of  evidence  necessary  to  answer  the  right  questions  at 
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the  right  time,  with  the  right  evaluation  technique. 

Step  2:     Drafting  legislative  language.     Congress  often  finds 
that  it  doesn't  have  the  right  kind  of  information  at  the  right 
time,  even  though  an  extensive  "report"  may  have  been  completed. 
The  simplest  and  most  common  reason  for  this  is  that  the  legi- 
slative language  of  an  act's  reporting  sections  provides  little 
or  no  guidance  for  Congressional  evaluation  needs.     The  language 
of  the  reporting  section  provides  a  basic  foundation  for  oversight. 
Effective  Congressional  oversight  is  to  a  large  extent  dependent 
upon  the  specification  of  a  reporting  section. 

If  the  language  in  the  reporting  section  is  too  specific, 
Congressmen  or  their  staff  may  be  entangled  with  technicalities 
or  petty  details  of  planning  or  managing  evaluation  research. 
If  the  language  Is  too  vague,  other  interests  may  pre-empt  Congress' 
need  for  timely,  pertinent,  and  credible  oversight  information. 

There  are  eight  aspects  of  evaluation  which  Congress  should 
deal  with  in  the  language  of  reporting  sections  of  legislation: 

-  purpose(s)  of  evaluation 

-  who  will  conduct  the  evaluation  research 

-  content  of  evaluation 

-  the  timing  of  evaluation 

-  funding  for  evaluation 

-  congressional  veto 

-  to  whom  evaluation  information  will  be  reported 

-  access  to  information 
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A  variety  of  legislative  choices  are  available  in  each  of 
these  aspects  of  evaluation.     Legislative  language  for  the  eight 
options  is  shown  in  Table  2. 

Step  3:     Formulating  program  goals  and  terms. 

In  this  step  (Step  3)  and  in  Steps  ^ ,  5,  and  6,  we  will  deal 
with  matters  which  aim  to  give  you,  the  evaluation  user,  sufficient 
control  over  the  specifics  of  evaluation  planning  to  see  that  the 
type  of  evidence  you  need  will  be  supplied  by  the  evaluation. 

A  description  of  the  program  in  clear  concrete  terms  is  an 
essential  condition  for  evaluation.    The  program  goals  and  services 
must  be  described  in  such  a  way  that  they  can  be  validly  measured — 
even  if  by  relatively  primitive  techniques.    Someone,  either  the 
drafters  of  the  legislation  or  the  program  planners,  must  produce 
a  concrete  description  of  the  program  which  translates  Congressional 
goals  into  measurable  objectives. 

For  example,  "improving  job  opportunities  for  minorities" 
will  not  be  a  measurable  goal,  whereas  "reducing  the  unemployment 
rate"  or  "increasing  the  percentage  of  minority  group  members  in 
management,  professional,  and  skilled  labor  positions"  would  be 
measurable  goals. 

Congress  has  been  frequently  criticized  by  professional 

evaluators  for  not  writing  the  goals  of  legislation  in  measurable 

« 

terms.  You  should  not  leave  the  definition  of  Congressional  intent 
to  those  responsible  for  the  technicalities  of  evaluation  research. 

It  will  often  be  impractical  (for  passage  and  implementation) 
to  burden  a  bill  with  the  level  of  technical  detail  most  convenient 
for  the  evaluator.    Such  detailing  may  be  a  barrier  to  passage  of 
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a  Mil;  or  if  passed  may  lead  to  a  program  lacking  sufficient 
flexibility  for  successful  management.     We  believe  that  you  can 
solve  this  problem  by  systematically  defining  in  the  legislative 
history,  preferably  in  the  committee  or  conference  report,  the 
elements  of  the  program  or  by  requiring  that  a  formal  program  plan 
be  prepared  by  the  program  planners  and  submitted  for  legislative 
review  before  implementation  of  the  program  can  begin — i.e.,  the 
Congressional  veto  concept  applied  to  the  program  plan. 

Full  measurable  descriptions  of  objectives  and  actions  should 
be  required  in  program  plans  if  you  intend  to  consider  implementation 
or  effectiveness  of  the  program, 

The  actual  technical  manpower  necessary  to  develop  these 
elements  of  program  description  in  legislative  or  formal  program 
plans  may  be  obtained  from  outside  contractors,  Congressional 
Budget  Office,  Congressional  Research  Service,  Office  of  Program 
Review  and  Evaluation,  the  General  Accounting  Office,  or  Executive 
Branch  agencies  as  authorized  by  the  Congressional  Budget  and 
Impoundment  Control  Act  of  197^. 

In  the  committee  or  conference  report  you  should  also  state 
feared,  undesirable  side-effects  which  evaluators  should  look  for 
and  measure — in  addition  to  the  desirable  results  expressed  in 
program  goals.     Opponents  of  a  bill  will  often  be  very  astute 
sources  of  undesirable  side-effects. 

Step  4 :     Measures . 

After  formulating  program  goals  and  defining  major  terms, 
one  must  develop  the  valid  measures  for  use  in  the  program  evaluation. 
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These  measures  will  supply  the  basic  body  of  evidence  for  drawing 
conclusions  about  program  effectiveness.     For  Instance,  a  program 
to  improve  highway  safety  might  have  as  its  goal  to  reduce  the 
accident  rate,  to  reduce  personal  injury  as  well  as  the  severity  of 
personal  injury,  and  death,  to  reduce  the  extent  and  severity  of 
property  damage  or  any  combination  of  these.     A  question  which 
still  must  be  answered  is:     How  are  these  goals  to  be  measured? 
Such  a  program  might  have  the  anticipated  (thus  measured)  undesirable 
cost  of  increasing  commuting  time,  unemployment  due  to  inability 
to  commute  to  work,  etc. 

It  is  very  important  to  choose  measures  in  advance  to  be  sure 
that  they  will  supply  the  necessary  data  on  which  oversight  should 
be  based.     Legislative  users  of  evaluation  should  ask  the  following 
questions  about  measures  when  reviewing  plans  setting  up  programs 
and  evaluating  their  effectiveness. 

(1)  Are  the  basic  ideas  of  the  program  adequately  translated 
into  measurable  terms?  (Are  you  really  satisfied  that  the  goals 
and  objectives  of  highway  safety  are  adequately  measured?) 

(2)  Does  the  measurement  cover  program  input?    Are  they 
adequate  to  verify  that  the  program  has  in  fact  been  Implemented? 
Do  they  provide  quantitative  measures  of  this  input? 

(3)  Will  the  data  be  sufficient  to  answer  all  of  the  important 
questions  which  you  should  raise  in  oversight  of  the  program's 
effectiveness?  fDo  not  be  caught  short  without  measures  to  answer 
important  highway  safety  questions \) 

(*0  Is  each  measuring  instrument  sensitive  enough  to  show  the 
magnitude  of  differences  which  the  program  is  expected  to  create 
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both  services  and  effects?     (If  you  are  expecting  to  improve 
highway  safety  by  inches,  don't  try  to  measure  that  Improvement 
by  feet . ) 

(5)  On  the  whole,  do  the  measurements  propose// for  each  aspect 
of  program  treatments  and  program  effects  reflect  the  Idea  which 
Congress  intended  the  program  to  translate  into  reality?  (If 

the  goal  is  to  reduce  highway  accidents  during  rush  hours,  collect 
the  data  at  appropriate  time  intervals — daily,  not  weekly, 
monthly  or  yearly.) 

(6)  Do  the  items  composing  particular  measurements  of  parti- 
cular program  treatments  or  ef fects^f^irly  sample  all  of  the  im- 
portant aspects  of  that  particular  treatment  or  effect?    Make  sure 
that  all  aspects  of  highway  safety  that  are  perceived  to  be  im- 
portant are  being  measured.     Are  the  undesirable  side  effects 
represented  in  the  measures?     (For  instance,  highway  safety 
affects  property,  lives,  insurance  rates,  birth  rates,  and  food 
consumption.     But  probably  the  first  three  are  of  interest.) 

There  are  rarely  simple,  definitive  answers  to  the  above 
questions.     But  by  raising  these  questions  and  reviewing  their 
answers,  the  legislative  user  of  evaluation  can  gain 

evidence  necessary  to  estimate  the  soundness  of  proposed  measures. 
Developing  measures  is  only  one  step  in  the  evaluation  process. 
The  next  step  the  legislative  evaluation  user  should  take  is  to 
examine  the  design^ plan  for  collecting  data  on  program  services 
and  effects. 
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Step  5-  Design 

The  evaluation  design  is  a  plan  for  linking  measures  of 
program  services  and  results. 

Good  measures  and 
sound  evaluation  design  evaluation  are  both  necessary  for  effective 
program  evaluation  of  programs.     A  well  conceived  evaluation  design 
will  allow  effectiveness  to  be  attributed  to  the  program  itself 
rather  than  to  events  or  circumstances  outside  the  program. 

Weakness  in  design  and  measurement  tend  to  obscure  positive 
evidence  of  program  ef fectlveness# 

It  is 

very  much  in  the  interest  of  proponents  of  particular  programs  to 
obtain  the  most  valid  measurement  instruments  and  most  powerful 
research  design  available  in  order  to  prevent  extraneous  factors 
from  obscuring  program  effectiveness. 

While  it  will  not  usually  be  appropriate  for  Congress  to 
specify  in  legislation  the  details  of  research  design  and  statis- 
tical analysis,  there  are  a  number  of  important  design  features 
which  are  under  legislative  control  but  which  in  past  legislation 
have  often  been  omitted  or  inadvertently  precluded. 

Evaluation  research  design  is  extremely  complex.     It  requires 
many  technical  judgements  which  cannot  be  made  responsibly  by  a 
layman  untrained  in  research  design.     But  legislators  cannot  meet 
their  responsibility  by  merely  surrendering  the  whole  matter  of 
validity  to  experts.     Legislators  have  a  responsibility  to  raise  basic 
questions  about  the  validity  of  the  evidence  provided  by  the  program 
evaluation  they  authorize..     You  can  meet  this  responsibility  by 
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requiring  that  evaluation  experts  supply  straightforward  answers 

to  the  basic  threats  to  valid  evaluation  found  at  the  design  stage.* 

Table     3  below  states  these  threats  in  question  form: 

Table  3 
QUESTIONS 

Issues  In  Evaluation  Design  Validity 

1.  Will  the  evaluation  supply  evidence  that  the    program  services 
were  actually  delivered  in  the  intended  type,  quantity  and  quality? 

2.  During  evaluation  of  the  program  can  events  outside  the  program 
blunt  or  exaggerate  measures  of  program  effects?  (history) 

3.  Could  natural  changes  or  pre-existing  trends  (e.g.,  normal 
growth  or  losses)  that  would  occur  regardless  of  the  program  account 
for  results?  (maturation) 

4.  Can  the  process  of  measuring  itself  induce  change  in  that  which 
is  being  measured?  (testing) 

5.  Can  the  measures  themselves  change  In  meaning  during  evaluation 
of  the  program?  (instrumentation) 

6.  If  comparison  groups  are  used,  would  they  have  changed  differ- 
ently from  each  other  even  if  they  had  not  received  different 
program  services?  (selection) 

7  •  Are  participants  selected  on  the  basis  of  extreme  scores  on 
measures  related  to  program  effectiveness  measures?  (statistical 
regression) 

8.  Will  the  evaluation  show  whether  participants  who  drop  out  of  the 
program  (or  different  comparison  groups)  are  alike  in  some  way 
which  would  influence  program  effectiveness  measures?  (mortality) 

9.  To  what  extent  can  valid  evaluation  results  (positive  or  negative) 
be  generalized  to  other  possible  participants  or  program  settings? 
(interaction  of  testing  reactive  arrangements) 

10.  Is  variation  in  program  services  within  critical  range  speci- 
fied for  the  program?  (see  #1  above) 

11.  Are  several  different  ways  of  measuring  each  program  effect 
used  so  that  corroborative  evidence  of  results  is  provided? 

( generalizing) 


*More  detailed  examination  of  various  design  consideration  can  be 
found  in  Appendix  C. 
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Between  Steps  5  (Evaluation  Design)  and  6  (Statistical  Analysis) 
the  program  evaluation  strategy  will  be  Implemented.  Committee 
members  and  staff  should  keep  a  close  watch  over  these  tactical 
activities  of  program  evaluation.     Such  techniques  as  formal 
reporting  requirements,  informal  contact,  etc.,  should  be  used  to 
keep  tabs  on  data  collection  procedures,  timing  of  evaluation 
activities,  program  content,  and  decision  making  needs. 

Step  6.     Statistical  Analysis 

Previous  steps  we  have  recommended  all  aim  to  provide  the 
soundest  possible  raw  data  base  for  oversight  of  program  effective- 
ness.   These  steps  minimize  the  possibility  that  the  basic  evidence 
regarding  program  effectiveness  is  confounded  by  inadequate  program 
delivery,    poor  measurement  or  invalid  research ^design.    Next  this 
valid  data  must  be  condensed  and  focused  on  the  issues  to  be  raised 
in  oversight  by  use  of  statistical  analysis.    Given  valid  measure- 
ments made  in  a  design  framework  which  yields  interpretable  data 
there  may  be  more  than  one  right  way  to  statistically  analyse  the 
data. 

Statistical  analysis  may  be  used  to  describe  raw  data  or  to 
draw  inferences  about  relationships  and  meaning  of  the  data.  Used 
descriptively  statistical  analyses  condense  large  amounts  of  raw 
data  in  such  a  way  that  basic  characteristics  are  pointed  out  and 
described  in  succinct,  numerical    terms.    Used  inferentially 
statistical  analysis  searches  out  and  tests  relationships  between 
different  measures — especially  between  measures  of  program  aetivities 
and  program  effectiveness.    The  variety  of  descriptive  and  in- 
ferential statistical  techniques  used  in  program  evaluation  is  so 
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varied  and  broad  that  judgement  as  to  the  proper  use  of  any  par- 
ticular statistical  technique  in  any  specific  situation  must  be 
left  to  the  professional  evaluator.     But  legislative  users  of 
effectiveness  evaluation  should  take  a  number  of  precautions  to 
minimize  entry  of  bias  into  results  at  the  point  of  statistical 
analysis — or,  in  cases  where  bias  is  unavoidable,  to  make  that 
bias  apparent. 

The  strategy  we  recommend  to  legislative  users  for  dealing 
with  statistical  analysis  has  two  elements: 

-  documentation  of  four  types  of  information  (cited  below) 
about  the  statistical  analyses  used  in  effectiveness 
evaluation  reports; 

-  independent,  simultaneous  statistical  analyses  of  the  data 
using  alternative  techniques. 

By  documenting  the  following  four  basic  considerations  for 
statistical  analysis  in  effectiveness  evaluations  professional  and 
public  attention  can  be  conveniently  drawn  to  areas  where  problems 
have  been  overlooked  in  the  past.    Such  documentation  should  be 
clearly  labeled  and  appended  to  the  effectiveness  evaluation  report. 
Of  course,  each  such  appendix  would  implicitly  require  evaluators  to 
take  and  report  certain  precautions  that  might  otherwise  be  over- 
looked or  unreported.    Each  of  the  topics  below  should  be  documented 
in  an  appendix. 

a.  Incomplete  or  missing  data  should  be  screened  and  treated 
in  such  a  way  as  to  avoid  biasing  the  results.     Because  such 
procedures  are  basic,  no  chance  should  be  taken  that  they  might 
be  skipped  over  in  haste  or  economy. 

b.  All  statistical  techniques  used  to  work  with  the  data  should 
be  documented.     Each  specific  technique,  its  assumptions,  evidence 
that  these  assumptions  are  met  in  each  case  of  its  use,  and  page 
references  to  use  of  the  technique  in  the  evaluation  report  (in- 
cluding summaries)  should  be  cited. 


65-395  O  -  76  -  8 
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c.  The  limits  of  findings  based  on  statistical  Inference 
inherent  in  the  particular  data  and  the  particular  statistical 
techniques  supporting  them  should  be  clearly  and  concisely  stated. 
Confidence  intervals  and  explicit  description  of  the  time,  setting 
and  participants  to  which  the  findings  can  be  applied  should  be 
inc luded . 

d.  Ways  in  which  the  size  or  direction  of  program  effective- 
ness evaluation  results  might  be  an  artifact  of  statistical 
technique — for  example,  "statistical  significance" — should  be 
briefly  indicated  to  give  the  legislative  user  an  indication  of 
possible  practical  weakness  in  the  evaluation  findings.  Ideally, 
statistical  analysis  itself  would  not  affect  apparent  results — 
but  given  complex  situations,  relatively  small  effects,  and  more 
than  one  right  choice  for  the  statistician  to  make,  it  is  worth- 
while either  explicitly  to  rule  out  such  problems  or  to  indicate 
their  extent  in  an  appendix. 

The  second  element  of  the  strategy — independent,  simultaneous 

statistical  analyses  of  the  data  using  alternative  techniques — 

can  keep  the  legislative  user  from  becoming  the  captive  of  a  frame 

of  reference  and  assumptions  which  he  may  not  accept.     If  the 

findings  of  alternative  analyses  of  the  data  tend  to  coincide, 

corroborative  evidence  is  provided;  or,  if  they  diverge  it  is 

perhaps  the  issues  surrounding  program  effectiveness  which  should 

be  debated  and  not  the  degree  of  effectiveness.     Of  course,  all 

alternative  statistical  analyses  would  have  to  be  responsibly 

conducted  and  documented  as  recommended  above.  Independent, 

simultaneous  statistical  analyses  are  relatively  inexpensive  compared 

to  the  cost  of  developing  measurement  instruments  and  collecting 

the  raw  data.     In  practical  terms  it  would  require  that  those  who 

actually  collect  the  raw  data  store  it  on  computer  tapes  In  such 

a  way  that  they  are  readily  usable  by  other  professional  evaluators 

to  whom  the  raw  data  would  be  made  available  for  alternative  analyses. 

In  the  past,  alternative  analyses  of  raw  data  have  been  made 
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sequentially  rather  than  simultaneously  with  the  result  that  their 
findings  have  not  been  available  for  corroboration  of  results  or 
sharpening  of  Issues  when  needed  by  legislative  users.     And,  such 
sequential  analyses  of  data  gathered  at  one  point  in  time  may  take 
so  long  that  the  raw  data  are  obsolete  with  respect  to  present  or 
future  situations  with  which  the  legislative  user  may  be  concerned. 
Any  alternative  statistical  analyses  should  be  made  simultaneously . 

Statistical  analysis  Is  the  last  chance  for  bias  or  invalid 
evidence  to  be  obscured  in  highly  technical  problems  and  language. 
The  documentation  and  opportunity  for  alternative  analyses  suggested 
above  create  a  situation  which  would  minimize  the  possibility  that 
such  bias  or  invalid  evidence  would  escape  the  attention  of  the 
legislative  user. 

Step  7:     Format  for  Evaluation  Studies. 

Reports  of  evaluation  studies  should  be  written  in  a  concise 
format  which  exclusively  links  the  legislative  goal(s)  at  hand  to 
the  program  results. 

The  format  we  have  in  mind  would  be  more  similar  to  a  legal 
brief  than  to  the  format  in  which  evaluation  results  typically 
have  been  reported.     Cross-referencing  of  evidence  to  their  data 
base  is  essential. 

Findings  should  be  cross-referenced  to  the  specific  evidence — 
i.e.,  to  the  raw  data,  measures,  research  design,  and  statistical 
analysis  on-  which  they  are  based.     The  purpose  of  this  format  is 
to  present  evidence  concisely  in  such  a  way  that  Its  relevance  to 
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the  issue  and  its  credibility  can  be  examined  and  reviewed  by 
Congress.     Thus  an  evaluation  report  to  Congress  should,)  comprise*)  <- ( 
these  cross-referenced  sections: 

1.  the  statement  of  the  goals  (cross-reference  to  results) 
as  drafted  by  the  committee j 

2.  the  evidence  which  the  evaluator  argues  is  pertinent, 
credible    data  on  that  issue^  >f*<> 

3.  sections  documenting  the  analyzed  data,  the  analytic 
techniques  (i.e.,  statistical  tests,  etc.)  the  raw  data,  the  methods 
by  which  they  were  gotten,  and  other  appropriate  technical  details 
on  which  the  credibility  of  the  evidence  might  be  challenged. 

Procedures  for  using  evidence  in  this  format  are  described 

in  Appendix  A. 

Beware  of  Summaries: 

Although  summaries  are  often  suggested  as  a  solution  to 
Congress'  information  overload,  they  discourage  andoften  pre-empt 
Congress'  rights  and  responsibilities  to  examine  evidence  directly 
and  draw  its  own  conclusions.     Hence,  we  recommend  against  the 
summary  as  an  exclusive  vehicle  for  presenting  evidence  from  evalu- 
ation studies  to  Congressmen  and  their  staff. 

»«»«»•««• 

Why  do  this?    The  practical  purpose  of  the  steps  we  have 
outlined  here  is  to  provide  sufficient  evidence  to  Justify  and 

document 

1.  Committee  actions  at  authorization  stage 

2.  Individual  members'  floor  votes 

3.  Actions  of  Appropriations  and  Budget  Committees 

4 .  Challenge  to  Executive  branch  budgets. 
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Th  e  new  Congressional  budgeting  system  will  require  a  flow 
of  evidence  at  a  relatively  specific  level  and  in  readily  usable 
and  checkable  form.     Applying  the  various  types  of  evaluation 
methods  can  provide  that  evidence  if  organized  and  applied  as 
outlined  here. 
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APPENDIX  A 
AN  ALTERNATIVE  FOR  EVALUATION  REPORTING 

Congressmen  can  use  evaluations  to  arrive  at  Congressional 
decisions     or  to  review  executive  branch  proposals — especially  the 
Presidential  budget  and  its  documentation.     The  committee  hearing 
can  be  a  vehicle  for  transmitting  and  organizing  the  evidence 
provided  by  evaluation  studies.     The  actual  reports  of  evaluation 
studies  can  be  presented  in  a  concise,  cross-referenced  format, 
similar  to  simplified  legal  briefs.     Principals  and  steps  which  can 
be  taken  to  organize  hearings  to  provide  an  efficient  education  in 
the  facts  at  hand  on  any  specific  issue  will  be  outlined  below. 

Identification  of  issues.     Hearings  should  be  organized  around 
a  clear  statement  of  the  issue  which  is  of  legislative  interest. 
For  example,  the  introduction  of  new  legislation  raises  the  issue 
of  the  nature  and  extent  of  needs  addressed  by  this  legislation. 
The  appropriate  evidence  can  be  gathered  by  needs    assessment  and 
policy  analysis — as  indicated  in  Table  1.     If  program  implementation 
or  service  delivery  is  the  issue,  evidence  should  be  reported  from 
process  evaluations.     Other  examples  may  be  inferred  from  Table  1. 
The  important  point  is  that  the  issue  be  defined  to  focus  the 
hearing  and  appropriate  type  of  evidence  be  available  when  needed. 

Present  evidence  for  and  against  the  issue.     Much  of  the 
fogginess  which  frustrates  users  of  evaluation  reports  is  often 
due  to  efforts  to  avoid  or  conceal  bias  in  the  study.     Of  course 
reports  should  be  objective  not  an  exercise  in  propaganda  or 
entirely  personal  opinion,  but  they  will  be  most  useful  if  organized 
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into  clear  cut  documentation  of  positive  or  negative  positions 
on  the  Issue.     For  example,  If  the  Implementation  of  a  program  is 
at  issue  you  need  to  have  evidence  for  and  against  the  points  of 
implementation  at  issue. 

If  evidence  in  testimony  is  systematically  keyed  to  different 
sides  of  an  issue,  that  evidence  should  be  examined  and  used  more 
readily  than  if  it  is  varied  along  lengthy  caveats.  Advanced 
categorization  of  the  evidence  in  relation  to  the  issue  can  enhance 
Congressmen's  responsibility  to  make  a  layman's  Judgement  on  the 
validity,  relevance,  and  sufficiency  of  technical  evidence  for 
differing  positions. 

Setting  reporting  and  hearing  dates.    With  a  little  thought 
you  can  identify  advance  broad  issues  which  will  arise,  in  connec- 
tion with  new  bills,  existing  acts,  or  the  budgeting/appropriations 
process — outlined  in  Table  1 — and  arrange  to  develop  the  kind 

At'J 

of  data  you  will  need  via  the  legislative  language  in  Table  2A in 
the  congressional  veto  process.     You  must  also  specify  reporting 
dates  for  receipt  of  evaluation  briefs  which  will  coincide  with  the 
times  at  which  issues  will  be  most  salient.     Most  routine  but 
significant  issues  can  be  foreseen  accurately  enough  to  be  built 
into  a  committee  schedule. 

"Cross-examination"  questions  and  staff  review.     On  receipt 
of  an  evaluation  study  brief,  committee  staff  should  review  the 
brief  and  formulate  a  list  of  questions  for  circulation  to  members 
which  bear  on  the  relevance,  validity  and  sufficiency  of  the  evidence 
in  the  brief.     These  questions  should  be  circulated  to  members  In 
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advance  of  the  hearings,  along  with  each  copy  of  each  brief. 
Such  questions  should  be  directed  to  the  witness  testifying  the 
actual  hearing. 

The  hearing.     The  procedure  outlined  so  far  is  aimed  at 
providing  Congressmen  with  access  to  direct  evidence.     The  hearing 
should  be  a  forum  in  which  challenges  to  that  evidence  can  be 
raised  and  settled.     Hence,  the  hearing  should  be  conducted  with 
the  support  of  examination  of  witnesses  by  expert  consultants  on 
behalf  of  the  committee  if  necessary. 

Results  of  the  hearings:     Workable  reports.     The  product  of  a 
hearing  report  should  be  evidence  which  has  been  sifted  and  sorted 
by  the  committee  to  guide  floor  voting,        for  authorization 
committee  support,  for  the  work  of  the  appropriations,  budget  or 
tax  committees.     Such  committee  reports  can  be  a  data  base  for  mark- 
decisions,  pommittee  decisions  on  Congressional  budget  resolutions, 
as  well  as  for  challenging  the  Presidential  budget's  responsibility. 

Appeals:     Floor- Votes  and  Subsequent  Committees.  The  action 
of  a  committee  can  in  effect  be  appealed  by  reexamination  of  evi- 
dence, or  by  providing  new  evidence  at  points  of  subsequent  action. 
For  example,  in  appropriation  committees,  budget  committee  or 
floor  voting. 

Finally,  it  should  be  noted  that  the  format  for  reporting 
evaluation  studies  should  suit  the  needs  of  the  committee.  In 
some  cases,  this  can  be  done  in  a  committee  hearing  context,  other 
times  in  informal  meetings.     In  any  case  the  major  consideration, 
assuming  a  valid  evaluation  has  been  completed,  is  that  the  results 
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be  reported  In  a  form  that  will  be  useful  to  committees  and  memborr. 
of  congress  In  their  legislative  deliberations. 
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APPENDIX  B 


SUMMARIES  OF  EVALUATION  TECHNIQUES 
(Being  Developed) 


113 

-22- 


APPENDIX  C 


CONSIDERATIONS  IN  DESIGNING  EVALUATION 
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Preprogram  measurements  on  the  measuring  instruments  that  are 
to  be  used  to  define  program  effects  are  usually  needed.     Yet  it  is 
common  for  a  new  program  to  be  implemented  immediately,  before  the 
measuring  instruments  have  been  developed  or  applied.     Where  program 
effectiveness  is  to  be  measured  with  novel  measurement  devices  (and 
this  is  the  usual  situation)  and  where  the  program  is  a  pilot  program 
being  instituted  to  inform  Congress  about  the  desirability  of  a 
potential  national  Program,  the  legislation  might  well  specify  that 
program  implementation  may  be  deferred  until  the  preprogram  measure- 
ment activity  has  been  completed.     Legislation  might  allow  as  much 
as  one  year  for  measurement  development  and  the  full  scale  prepro- 
gram measurement  activity.     (Where  appropriate  field-tested  measures 
already  are  available,  a  six-month  period  for  organizing  the  mea- 
surement staff  and  executing  the  preprogram  measurement  activity 
would  usually  be  sufficient.) 

Untreated  comparison  groups  are  often  needed  to  make  sure  that 
the  orenrogram-postprogram  differences  are  not  due  to  other  events, 
such  as  inflation,  recession,  the  shutting-down  of  a  major  employer, 
unusual  weather  conditions,  increasing  familiarity  with  the  mea- 
suring instruments,  and  the  like.     If  the  measuring  instruments 
are  such  that  other  probable  events  (in  addition  to  the  new  program) 
are  likely  to  cause  changes,  then  the  legislation  should  consider 
specifying  that  one  half  or  more  of  the  measurement  effort  be 
devoted  to  making  measurements  on  comparison  groups  not  receiving 
the  treatment.     At  present,  most  evaluation  staffs  do  not  feel 
they  have  this  authority,  and  many  evaluations  lack  this  much 
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needed  comparison  base.     (If  the  program  is  expensive,  it  is  usually 
cheaper  to  increase  the  statistical  dependability  of  the  results  by 
having  considerably  more  persons  or  other  units  in  the  comparison 
group  than  in  the  program  group.     The  common  practice  of  having  the 
comparison  group  smaller  than  the  program  group  is  neither  eco- 
nomically or  statistically  efficient.) 


Uncontrolled  variation  in  the  treatment  being  studied  was 
seldom  a  serious  problem  in  the  scientific  laboratory  settings  in 
which  the  designs  now  applied  to  program  effectiveness  evaluation 
were  developed.     In  such  scientific  settings  it  is  taken  for  granted 
that  the  kind  of  treatment  being  evaluated  is  carefully  and  fully 
described,  is  sufficiently  simple  to  so  describe,  and  is  in  fact 
provided  as  described.     The  wise  user  of  program  evaluation  can 
make  none  of  these  assumptions  about  the  program  treatment  whose 
effectiveness  is  being  evaluated.     However  if  the  legislative  user 
has  taken  our  advice  in  Steps -j    and  k   regarding  measurement  of  pro- 
gram delivery,  confounding  of  program  effectiveness  by  uncontrolled 
variation  in  program  services  can  be  controlled  in  one  of  the 
three  following  ways. 

1.  Make  no  deliberate  effort  to  control  variation  in  program 
services  at  the  time  they  occur,  but  to  require  that  measures  of 
program  services  be  used  as  post  hoc  controls  in  the  statistical 
analyses  of  program  effectiveness  data.     This  alternative  is 
slightly  better  than  nothing,  but  often  falters  on  technical  problems. 

2.  A  second  alternative  is  to  require  that  a  program  be  certified 
as  complying  with  the  measurable  definitions  of  the  program  obtained 
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in  previous  steps.     Consistent  compliance  of  program  services 
throughout  the  period  of  effectiveness  evaluation  should  be  docu- 
mented.    In  effect,  this  alternative  provides  that  what  is  to  be 
evaluated  for  effectiveness  has  in  fact  been  delivered  as  intended-- 
an  easy  assumption  in  a  laboratory,  but  not  in  the  real  world  of 
Federal  programs. 

3.   Planned  variation  in  program  services  Is  a  third — and 
probably  best — way  to  assure  that  the  delivery  of  program  treatment 
does  not  confound  evaluation  of  its  effectiveness.     In  planned 
variation  the  levels  and  types  of  program  services  are  deliberately 
and  systematically  varied  in  a  logical  scheme  which  provides  the 
evaluator  with  maximum  opportunity  to  detect  program  effectiveness 
and  associate  it  with  program  services.     Planned  variation  requires 
full  cooperation  and  coordination  of  those  administering  program 
services  with  program  evaluators,  but  the  benefits  and  additional 
knowledge  gained  thereby  easily  offset  the  extra  effort  required. 
Measurement  of  program  services  is  a  necessary  condition  for  planned 
variation,  as  for  the  other  alternatives.     Thus  we  strongly  recommend 
that  legislative  users  of  program  evaluations  insist  that  evalua- 
tions of  program  effectiveness  include  measurable  definitions  of 
program  services,  valid  measurements  for  those  services,  and  the 
best  possible  opportunity  for  evaluators  to  rule  out  uncontrolled 
variation  in  program  treatments  that  might  confound  program  effect- 
iveness . 
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Randomlzed  selection  procedures  for  admission  to  the  program 
are  often  desirable  to  Increase  the  comparability  of  the  comparison 
group.     For  example,  in  compensatory  evaluation  programs,  it 
frequently  turns  out  that  the  only  schools  that  will  volunteer  for 
the  tedious  comparison  measurements  are  high  morale  schools  that 
have  nothing  to  fear  from  having  their  educational  success  measured. 
Such  comparison  schools  tend  to  make  the  needy  program  schools 
look  bad  even  when  the  program  is  effective.     Legislation  might 
well  permit  a  procedure  whereby  a  lottery  was  used  to  select  program 
schools  and  comparison  schools  from  among  applicant  schools  that 
had  agreed  to  cooperate  no  matter  which  group  the  lottery  assigned 
them  to.     If  the  Drogram  is  a  pilot  program,  or  even  an  operational 
program  that  is  underfunded,  the  use  of  randomization  procedures 
to  select  program  and  comparison  groups  is  a  fair  and  democratic 
way  of  allocating  scarce  resources,  and  in  addition  makes  program 
evaluations  optimally  interpretable . 

Randomization  of  program  participation  among  eligible  parti- 
cipants is  desirable  when,  as  is  usual,  the  evaluator  can  neither 
know  nor  control  all  the  characteristics  of  participants  which  could 
influence  program  effectiveness  or  the  outcome  measures.  The 
principle  of  randomization  provides  procedures  whereby  every  po- 
tential participant  has  an  equal  chance  of  receiving  program 
services.     Opportunity  for  randomization  will  permit  use  of  much 
stronger  evaluation  designs  by  the  evaluator,  and  thereby  provide 
legislators  with  much  better  evidence  for  oversight.     In  authorizing 
use  of  randomization  of  program  participation  among  those  eligible, 
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legislative  users  of  evaluation  should  of  course  be  watchful  to  see 
that  basic  rights  of  participants  are  not  compromised.  Usually, 
however,  randomization  procedures  serve  to  increase  equality  of 
opportunity  rather  than  to  restrict  freedom.     Coerced  participation 
in  a  program  is  undesirable  with  or  without  randomization. 

Evaluation  research  design  is  extremely  complex  and  requires 
many  technical  Judgments  which  cannot  be  made  responsibly  by  the 
layman  untrained  in  research  design.     Legislators,  however,  do  not 
meet  their  own  responsibility  by  merely  surrendering  the  whole 
matter  to  experts.     Legislators  have  a  responsibility  to  raise 
basic  questions  about  the  validity  of  the  evidence  they  will  be 
getting  in  the  program  effectiveness  evaluations  they  authorize 
for  use  in  oversight. 

Quantified  eligibility  criteria  for  programs,  if  strictly 
applied,  make  possible  a  second-best  substitute  for  randomized 
selection.     Most  programs  that  are  intended  for  the  neediest  (or 
the  most  deserving)  are  in  practice  administered  in  ways  that 
preclude  any  lnterpretable  comparison  between  the  outcomes  of  those 
who  get  the  program  and  those  who  do  not.     If  instead,  the  admission 
criteria  can  be  specified  quantitatively  (as  in  terms  of  income 
level,  or  reading  comprehension  scores,  or  multiple  rating  scales 
used  by  admission  staffs,  or  explicit  composites  of  such  ingredients), 
if  the  program  is  then  given  to  those  scoring  most  eligible,  if 
outcome  measures  are  made  not  only  for  the  program  recipients  but 
also  for  unaccepted  applicants  beyond  the  cutting  point  and  if  the 
outcome  measures  are  analyzed  in  terms  of  the  preprogram  eligibility 
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scores ,  then  a  very  useful  estimate  of  program  effectiveness  can 
be  made.     To  make  this  possible,  legislation  might  well  specify  that 
the  program  be  given  to  the  most  eligible  applicants  and  that 
eligibility  should  be  in  terms  of  a  quantitative  index  based  upon 
specified  factors.     Legislation  specifying  a  quantitative  eligi- 
bility dimension  but  not  a  specific  cut-off  score  is  most  useful. 
Especially  when  individuals  are  being  selected  (rather  than  schools, 
etc.)  a  specific  cut-off  score,  if  generally  known,  can  lead  po- 
tential applicants  to  fail  to  apply  or  to  falsify  their  status 
(earnings,  etc.),  both  effects  tending  to  invalidate  the  analysis. 

Administrative  records  are  often  highly  relevant  to  program 
evaluation.     There  are  available  ways  of  using  them  that  fully 
protect  the  privacy  of  the  individuals  involved.     It  will  often  be 
optimal  for  legislation  to  specifically  authorize  such  appropriately 
safeguarded  uses.     It  will  rarely  be  desirable  for  the  legislation  to 
preclude  such  use.     Many  programs  have  among  their  goals  modifying 
factors  that  are  already  being  recorded  by  some  government  agency; 
earnings  of  the  poor  and  undereducated ,  claims  on  unemployment 
insurance,  school  achievement  scores.     For  such  programs  admini- 
strative records  for  program  groups  and  comparison  groups  have 
many  advantages.     They  can  be  much  less  expensive  than  to  obtain 
Information  on  the  same  topic  through  interviews.     They  can  cross- 
validate  interview  findings.     They  avoid  the  differential  cooperation 
and  attrition  often  found  between  experimental  and  comparison  groups. 
They  allow  for  time-series,  that  is,  for  records  on  program  and 
comparison  groups  for  a  number  of  years  prior  to  the  program  and  a 
number  of  years  afterwards. 
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Such  time  series  are  often  convincing  evidence  of  program 
effectiveness  even  without  a  comparison  group.     With  a  comparison 
proup ,  they  make  for  the  strongest  evaluation  design  possible. 

Competitive  replication  with  variation  is  an  extremely  impor- 
tant source  of  validity  in  science  which  can  easily  be  lost  in 
large-scale  program  evaluation.     Often  it  would  be  better  to  have 
the  program  evaluated  by  numerous  smaller  scale  independent  evalu- 
ations  than  by  one  large-scale  effort.     At^very  least,  legislators 
should  consider  splitting  all  major  evaluations  into  two,  each  to  be 
implemented  by  a  separate,  independent  research  team.     The  measure- 
ment procedures  would  have  the  same  goals  but  different  details. 
The  many  arbitrary  decisions  that  have  to  be  made  in  any  research 
effort  would  be  made  differently.     If  two  such  independent  evalu- 
ations were  to  come  up  with  the  same  recommendations,  the  policy 
implications  would  be  clear.     If  they  were  to  disagree,  Congress 
would  be  thereby  informed  as  to  the  equivocality  of  the  evaluations. 

Competitive  reanalysls  of  program  evaluation  data  is  another 
aid  to  objectivity  which  legislators  can  specifically  encourage, 
by  requiring  that  all  data  from  all  measures  collected  be  made 
available  for  reanalysls  by  other  persons  (subject  to  deletion  of 
personal  identifiers  and  other  protection  against  disclosure  of 
information  on  individuals).     This  issue  is  discussed  in  more  detail 
In  the  manual . 
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(From  California  Law  Review,   Vol.  63) 

Congress  Steps  Out:  A  Look  at 
Congressional  Control  of  the  Executive 

H.  Lee  Watsonf 

In  this  Comment  the  author  subjects  to  constitutional  analysis  an  in- 
creasingly popular  class  of  statutes  whereby  Congress  seeks  to  retain 
jurisdiction  over  the  subject  matter  of  legislation  after  that  legislation 
is  enacted  into  law.  These  statutes  thus  call  for  Congressmen  to  step 
out  of  their  legislative  role  and  exercise  the  day-to-day  discretionary 
power  normally  associated  with  administrative  agencies.  It  is  con- 
tended that  while  these  statutes  may  be  valid  under  some  circum- 
stances, the  provisions  often  tend  to  break  down  the  Constitution's 
checks  on  governmental  power.  Furthermore,  certain  of  these  stat- 
utes place  individual  members  of  Congress  in  a  conflict  of  interest  sit- 
uation where  they  are  allowed  to  exercise  national  power  without  the 
procedural  restraints  on  assertion  of  local  and  personal  interests  which 
otherwise  underlie  the  legislative  process.  The  author  suggests  that 
both  of  these  effects  should  be  considered  contrary  to  the  intent  of  the 


Framers,  and  therefore  violative  of  the  Constitution. 
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I 

Introduction 

AN  ACT 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that 

(a)  There  is  hereby  established,  as  an  independent  agency  with- 
in the  executive  branch,  a  National  Commission  on  Solar  Energy 
(hereinafter  referred  to  as  the  "Commission"),  which  shall  be  com- 
posed of — 

(1)  two  members  of  the  Senate,  who  shall  be  members  of 
different  political  parties  and  who  shall  be  appointed  by 
the  President  of  the  Senate; 

(2)  two  members  of  the  House  of  Representatives  who  shall 
be  members  of  different  political  parties  and  who  shall 
be  appointed  by  the  Speaker  of  the  House  of  Repre- 
sentatives;1 


1.  The  Education  Amendments  of  1972,  Pub.  L.  No.  92-318,  86  StaL  235,  282- 
84,  establishes  a  National  Commission  on  the  Financing  of  Postsecondary  Education 
which  is  explicitly  made  a  part  of  the  Executive  Branch  of  the  government  Its  au- 
thorized composition  includes  members  of  Congress.  The  primary  duty  of  the  Commis- 
sion is  to  study  and  report  on  the  impact  of  various  methods  of  financing  postsecondary 
education.  The  Commission  is  authorized  to  contract  out  studies  to  appropriate  individ- 
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(3)  four  members  of  the  executive  branch  of  the  Govern- 
ment, to  be  appointed  by  the  President,  of  whom  one 
shall  be  from  the  Department  of  Commerce;  one  from 
the  Department  of  the  Interior;  and  one  from  the  De- 
partment of  Health,  Education,  and  Welfare; 

(4)  five  members  of  the  general  public,  to  be  appointed  by 
the  President,  of  whom  at  least  three  shall  have  scienti- 
fic training,  and  at  least  one  shall  be  a  resident  of  Cali- 
fornia. 

(b)  (1)  It  shall  be  the  duty  of  the  Commission  to  solicit  and  re- 
view applications  from  appropriate  individuals  or  institutions  for 
grants-in-aid,  not  to  exceed  $200,000  each,  to  pursue  research  in  the 
field  of  solar  energy. 

(2)  The  Commission  is  authorized  to  enter  into  contracts  with 
such  institutions  or  individuals  as  it  may  select  to  receive  such  grants- 
in-aid. 

(3)  There  is  hereby  authorized  to  be  appropriated  $2,000,000 
to  fund  such  grants-in-aid  and,  in  addition,  such  sums,  not  to  exceed 
$150,000  as  may  be  necessary  to  enable  the  Commission  to  perform 
its  duties  under  this  Act. 

(4)  No  appropriation  shall  be  made  under  the  authority  of 
subsection  (bX3)  of  this  act  for  any  grant-in-aid  in  excess  of  $10,000 
to  any  individual  or  institution  unless  such  grant-in-aid  shall  have 
been  approved  by  the  Committees  on  Science  and  Technology  of  the 
House  and  Senate  respectively.2 

(c)  Appropriations  and  funds  made  available  and  authority 
granted  pursuant  to  this  Act  shall  remain  available  until  (a)  re- 


uals  and  educational  institutions.  See  also  Act  of  Aug.  1,  1956,  ch.  840,  70  Stat  888. 
See  note  113  infra. 

Throughout  this  Comment  statutes  which  are  cited  for  provisions  authorizing  "ex- 
tra-legislative" procedures,  see  note  14  infra,  rather  than  for  their  substantive  content 
or  effect,  will  be  cited  without  regard  to  subsequent  history  and  without  giving  U.S.C. 
citations.  Footnotes  giving  collections  of  provisions  of  particular  types  will  list  these 
provisions  in  chronological  order  to  more  clearly  show  their  time  development,  rather 
than  in  "whitebook"  reverse  order. 

Several  bills  before  the  93d  Congress  relating  to  amnesty  for  Vietnam  draft  evaders 
would  create  an  Amnesty  Commission.  One  member  of  this  Commission  would  be  ap- 
pointed by  the  President,  and  the  remaining  four  by  various  members  of  Congress.  This 
Commission  would  not  merely  advise  the  President,  but  would  affect  the  status  of  the 
individuals  involved,  and  would  "thus  perform  sovereign  functions"  of  the  United  States. 
See  Hearings  before  the  Subcomm.  on  Courts,  Civil  Liberties  and  the  Administration 
of  Justice  of  the  House  Committee  on  the  Judiciary,  93d  Cong.,  2d  Sess.  31  (Mar.  8, 
11,  and  13,  1974)  (H.R.  236,  H.R.  674,  H.R.  2167,  H.R.  3100,  H.R.  5195,  H.R.  10979. 
H.R.  10980,  H.R.  13001,  H.R.  Con.  Res.  144,  and  H.R.  Con.  Res.  385)  (testimony  of 
Hon.  Leon  Ulman,  Deputy  Assistant  Attorney  General). 

2.  Provisions  of  this  type,  known  as  "no  appropriations"  provisions,  do  not  appro- 
priate funds,  but  establish  statutory  authority  for  later  appropriation.  However,  they 
seemingly  forbid  by  law  such  appropriation  until  passed  on  by  the  specified  committees. 
Examples  of  such  provisions  may  be  found  in  the  Consumer  Product  Safety  Act,  Pub. 
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scinded  by  concurrent  resolution  of  Congress,  or  (b)  April  23,  1976, 
whichever  first  occurs.3 

Sec.  2. (a)  The  Secretary  of  the  Interior  (hereinafter  referred 
to  as  the  "Secretary")  is  hereby  authorized  to  enter  into  purchase 
contracts  for  the  financing,  design,  construction,  and  maintenance  of 
solar  energy  facilities,  not  to  exceed  $500,000,000. 

(b)  The  Secretary  is  authorized  and  directed  to  acquire  by  con- 
demnation land  necessary  for  the  construction  of  such  facilities.  // 
the  condemnation  award  for  any  single  facility  exceeds  $10,000,000 
the  Secretary  shall  notify  and  submit  his  recommendations  to  the 
Committees  on  Appropriations  of  the  House  of  Representatives  and 
the  Senate,  and  if  either  Committee  disapproves  the  amount  of  the 
award  within  twenty-one  days  after  notice  the  condemnation  proceed- 
ing shall  be  discontinued.4 

(c)  No  purchase  contract  for  the  construction  of  such  solar  en- 
ergy facilities  shall  be  entered  into,  pursuant  to  the  authority  of  this 
section,  until  thirty  legislative  days  following  submittal  to  and  ap- 
proval by  the  Senate  and  House  Committees  on  Appropriations  and 
the  Senate  and  House  Committees  for  Public  Works,  of  the  designs, 
locations,  plans  and  specifications,  including  detailed  cost  estimates, 
of  such  facilities. 5   Once  approved,  the  terms  of  such  contracts  shall 


L.  No.  93-573,  86  Stat.  1207,  1233  (1972),  and  the  Public  Buildings  Act  of  1959,  Pub. 
L.  No.  86-249,  73  Stat.  479,  480. 

3.  A  number  of  statutes  have  created  authority  in  the  Executive,  but  have  made 
that  authority  subject  to  recall  by  concurrent  resolution  of  the  two  Houses.  The  proto- 
type for  such  legislation  was  the  Lend  Lease  Act  of  1941,  ch.  11,  55  Stat.  31.  This 
act  provided  that: 

After  June  30,  1943,  or  after  the  passage  of  a  concurrent  resolution  of  the  two 
houses  before  June  30,  1943,  which  declares  that  the  powers  conferred  by  or 
pursuant  to  subsection  (a)  are  no  longer  necessary  to  promote  the  defense  of 
the  United  States,  neither  the  President  nor  the  head  of  any  department  or 
agency  shall  exercise  any  of  the  powers  conferred  by  or  pursuant  to  subsection 

(a)  

Id.  at  32. 

Continuing  appropriations  resolutions  frequently  have  provisions  of  substantially  the 
same  effect,  providing  that  funds  be  available  for  expenditure  for  a  particular  purpose, 
but  that  such  availability  shall  cease  upon  the  passage  by  both  Houses  of  an  appropria- 
tion act  which  does  not  provide  funds  for  the  stated  purpose.  The  termination  of  funds 
takes  place  without  regard  to  presidential  approval  or  disapproval  of  the  appropriation 
act.   Sec  Act  of  July  1.  1973.  Pub.  L.  No.  93-52,  §  101  (a)(4),  87  Stat.  130. 

4.  A  provision  similar  to  that  in  the  text  was  deleted  from  the  Klamath  Land 
Bill,  H.R.  3867,  93d  Cong.,  1st  Sess.  (May  8,  1973)  (a  bill  providing  for  federal  acqui- 
sition of  Klamath  Indian  iribal  land). 

5.  On  a  number  of  occasions  Congress  has  granted  statutory  authority  to  the  Ex- 
ecutive, subject  to  approval  by  congressional  committee  of  the  proposed  exercise  of  such 
authority.  For  example,  the  Dwight  D.  Eisenhower  Memorial  Bicentennial  Civic  Center 
Act,  Pub.  L.  Nc.  92-520.  86  Stat.  1019  (1972)  authorized  the  Commissioner  of  the  Dis- 
tiict  of  Columbia  to  enter  into  a  purchase  contract  for  construction  of  a  new  civic  center 
in  the  Capital,  but  provided: 

No  purchase  contract  for  the  construction  of  such  civic  center  shall  be  entered 
into,  pursuant  to  the  authority  of  this  section,  until  thirty  legislative  days  fol- 
lowing submittal  to  and  approval  by  the  Senate  and  House  Committees  for  the 


125 


1975J  CONGRESSIONAL  CONTROL  9S7 

not  be  modified  except  with  the  consent  of  the  Chairmen  of  the  Sen- 
ate and  House  Committees  for  Public  Works.6 

(d)  The  Secretary  is  authorized  and  directed  to  make  such 
feasibility  studies  as  may  be  requested  by  resolution  of  the  Commit- 
tee for  Public  Works  of  either  the  Senate  or  House  of  Representatives 
for  the  placement  of  solar  energy  facilities  in  specified  locations,  and 
within  a  reasonable  time  shall  make  a  report  thereon  to  the  Con- 
gress.7 

Sec.  3.  The  President  is  hereby  authorized  to  submit  to  Con- 
gress a  plan  for  the  formation  of  a  cabinet  level  Department  of  Solar 
Energy,  such  plan  to  take  effect  upon  the  expiration  of  sixty  calen- 
dar days  after  the  date  on  which  the  plan  is  transmitted  to  the  Con- 
gress, but  only  if  during  such  sixty-day  period  there  has  not  been 
passed  by  the  two  Houses  a  concurrent  resolution  [either  House  a 
resolution]  stating  in  substance  that  the  Congress  [such  House]  does 
not  favor  the  plan.8 
This  hypothetical  statute  brings  together  statutory  devices  which 
have  been  used  by  Congress  in  attempts  to  control  executve  discretion. 


District  of  Columbia,  and  the  Senate  and  House  Committees  on  Appropria- 
tions, of  the  designs,  plans,  and  specifications,  including  detailed  cost  estimates 
of  such  civic  center. 
Id.  at  1021. 

Statutes  which  grant  a  congressional  committee  power  to  approve  or  disapprove  pro- 
posed executive  action  are  sometimes  called  committee  veto  statutes.  Such  power  may 
also  be  given  to  an  entire  House  of  Congress,  or  to  both  Houses.  See  note  8,  mfra. 
Generally,  these  statutes  will  be  referred  to  as  legislative  veto  statutes. 

6.  On  one  occasion  a  single  Congressman  has,  in  effect,  been  granted  a  persona! 
power  of  veto.  The  Supplemental  Appropriation  Act  cf  1953,  ch.  758.  66  Stat.  637  re- 
quired that  changes  in  a  pamphlet  relating  to  military  housing  regulations  be  approved 
by  the  Chairman  of  the  Committee  on  Appropriations  of  the  House  of  Representatives. 
This  pamphlet  was  given  the  effect  of  law.   Id.  at  661. 

7.  Congressional  committees  have  been  empowered  to  direct  executive  expendi- 
tures of  funds  on  studies  of  future  public  projects  specified  by  the  committee.  This 
power  may  be  connected  to  a  committee  power  to  give  final  approval  for  public  expendi- 
tures on  such  projects.  See  the  Public  Buildings  Act  of  1959,  Pub.  L.  No.  86-249.  73 
Stat.  479,  481-84  and  the  appropriations  acts  thereunder  subsequent  to  1962.  E.g.,  Act 
of  Aug.  20,  1964,  Pub.  L.  No.  88-454,  78  Stat.  535,  Act  of  Aug.  30,  1964,  Pub. 
L.  No.  88-507,  78  Stat.  640,  655. 

8.  A  series  of  government  reorganization  acts,  begun  in  the  1930's,  have  called 
for  submittal  by  the  President  of  a  plan  which  would  be  effective  subject  to  subsequent 
action  by  one  or  both  Houses  of  Congress.  See,  e.g.,  Reorganization  Act  of  1939,  ch. 
38,  53  Stat.  561,  562-63;  Act  of  June  30,  1932,  ch.  3144,  §  407,  47  Stat.  414. 

Disapproval  and  termination  of  executive  action  by  resolution  of  Congress  may  be 
found  in  a  number  of  contexts.  For  example,  the  War  Powers  Resolution  provides  in 
part: 

[A]t  any  time  that  United  States  Armed  Forces  are  engaged  in  hostilities  out- 
side the  territory  of  the  United  States,  its  possessions  and  territories  without 
a  declaration  of  war  or  specific  statutory  authorization,  such  forces  shall  be 
removed  by  the  President  if  the  Congress  so  directs  by  concurrent  resolution. 
Act  of  Nov.  7,  1973,  Pub.  L.  No.  93-148,  §  5(c),  87  Stat.  555.  556-57.    Set:  aho 
Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L.  No.  93-159,  §  4(g)(2).  87  Slat. 
627. 
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Their  distinguishing  feature  is  that  each  places  upon  members  of 
Congress  a  responsibility  to  take  future  action  which  is  not  a  part  of 
the  ordinarily  recognized  legislative  process.  Provisions  analogous  to 
those  illustrated  above  have  been  attacked  as  unconstitutional  by 
numerous  Presidents,9  with  varying  degrees  of  consistency,  since  1920, 
when  President  Wilson  vetoed  two  such  measures.10  Objecting  Execu- 
tives, supported  by  their  respective  Attorneys  General  and  frequently 
by  members  of  Congress  itself,11  have  contended  that  such  statutes 
either  violate  the  separation  of  powers  principle,  or  constitute  invalid 
delegations  of  legislative  power  which  illegally  evade  the  President's 
veto  power.12 


9.  Wilson:  59  Cong.  Rec.  7026-27,  8609  (1920);  Hoover:  76  Cong.  Rec.  2445 
(1933);  Roosevelt:  H.R.  Doc.  No.  252,  75th  Cong.,  1st  Sess.  (1937);  83  Cong.  Rec. 
4487  (1938);  90  Cong.  Rec.  6145  (1944);  Jackson,  A  Presidential  Legal  Opinion,  66 
Karv.  L.  Rev.  1353,  1357-58  (1953)  (Publishing  a  confidential  opinion  by  President 
Roosevelt);  Truman:  97  Cong.  Rec.  5374-75  (1951);  98  Cong.  Rec.  9756  (1952);  Ei- 
senhower: 100  Cong.  Rec.  7135  (1954);  101  Cong.  Rec.  10459-60  (1955);  102  Cong. 
Rec.  12959  (1956);  Public  Papers  of  the  Presidents  of  the  United  States: 
Dwight  D.  Eisenhower,  1956,  at  648-50  (1956);  H.R.  Doc.  No.  255  Pt.  I,  86th  Cong., 
2d  Sess.  at  M18  (1960);  Kennedy:  Public  Papers  of  the  Presidents  of  the  United 
States:  John  F.  Kennedy,  1963,  at  6  (1964);  Johnson:  Public  Papers  of  the  Presi- 
dents of  the  United  States:  Lyndon  B.  Johnson,  1963-64,  at  861-62,  1249-51 
(1965);  1  Weekly  Comp.  Pres.  Docs.  132,  432-33  (1965);  111  Cong.  Rec.  12639-40 
(1965);  Nixon:  8  Weekly  Comp.  Pres.  Docs.  938,  1076  (1972);  9  Weekly  Comp. 
Pres.  Docs.  1285-87  (1973);  Ford:  10  Weekly  Comp.  Pres.  Docs.  1279  (1974). 
These  statutes  have  also  been  the  subject  of  several  opinions  by  the  Attorney  General. 
37  Op.  Att*y  Gen.  56  (1933);  41  Op.  AtTy  Gen.  230  (1955);  id.  at  300  (1957).  But 
see  6  Op.  AttV  Gen.  680,  683  (1854). 

10.  See  messages  of  President  Wilson,  59  Cong.  Rec.  7026-27,  8609  (1920),  and 
58  Cong.  Rec.  8074  (1919)  (withdrawal  from  the  League  of  Nations  by  concurrent  res- 
olution of  Congress  proposed).  While  1919-20  seems  to  be  considered  the  period  of 
first  attempted  passage  of  such  measures,  several  earlier  statutes  might  be  placed  in  the 
same  category.  E.g.,  Act  of  Feb.  14,  1903,  ch.  552,  §  8,  32  Stat.  829;  Act  of  Mar.  3, 
1905,  ch.  1482,  §  2,  33  Stat.  1117,  1147.  See  discussion  accompanying  notes  74-78 
infra. 

11.  See,  e.g.,  76  Cong.  Rec.  3539  (1933)  (Senator  Byrnes);  84  Cong.  Rec  2477- 
78  (1939)  (Representatives  Taber  and  Wolcott);  84  Cong.  Rec.  3090  (1939)  (Senator 
King);  87  Cong.  Rec.  1100,  1246,  1269,  1596,  2063-64,  2073-75  (1941)  (Senators 
Clark,  Gillette,  McCarran.  and  Murdock);  87  Cong.  Rec.  6504-07  (1941)  (Senators 
Adams  and  Taft);  97  Cong.  Rlc.  5443  (1951)  (Representative  Palman);  100  Cong. 
Rec.  5095  (1954)  (Senator  Dirksen). 

12.  Executive  condemnation  of  these  measures,  while  frequent,  is  not  a  universal 
rule.  President  Kennedy,  for  example,  proposed  at  one  point  that  Congress  give  him 
the  power  to  formulate  agricultural  programs,  retaining  for  itself  the  right  to  nullify  the 
proposed  program  by  simple  resolution.  See  Public  Papers  of  the  Presidents  of  the 
United  States:  John  F.  Kennedy,  1961,  at  192,  196  (1962)  (Special  Message  to  the 
Congress  on  Agriculture,  March  16,  1961).  Congress  rejected  this  scheme  which  would 
have  left  it  without  the  power  to  modify  the  President's  program.  See  J.  Harris,  Con- 
gressional Control  of  Administration  205  (1964)  [hereinafter  cited  as  Harris]. 

The  use  of  the  committee  veto  in  appropriation  acts  under  the  Public  Building  Act 
of  1959,  Pub.  L.  No.  86-249,  73  Stat.  469,  originated  in  the  administration.  See  discus- 
sion accompanying  note  213  infra.    See  also  the  discussion  of  President  Roosevelt's  un- 


127 


1975]  CONGRESSIONAL  CONTROL  989 

While  several  commentators  have  joined  this  protest,13  academi- 
cians and  members  of  the  judiciary  have  generally  taken  little  note.  The 
principal  work  in  the  legal  literature  on  extra-legislative14  control,  an 
article  by  Robert  W.  Ginnane,  was  published  in  1953. 15  At  that  time, 
control  by  resolution  had  been  used  primarily  for  approval  of  presiden- 
tial reorganization  plans  and  for  repeal  of  statutory  powers.16  The 
committee  veto  was  then  in  its  formative  stage;  Congress  had  attempted 
to  use  it  on  several  occasions,  but  had  made  little  progress  in  the  face 
of  presidential  opposition.  However,  in  the  twenty-plus  years  since 
1953,  and  particularly  in  the  1970's,  use  of  these  measures  has  become 
relatively  widespread.  Resolutions  have  found  a  wider  variety  of  uses, 
and  committee  veto  provisions  are  regularly  approved,  though  often 
protested. 

Despite  this  development  of  extra-legislative  congressional  con- 
trols, the  paucity  of  judicial  authority  on  the  constitutional  validity  of 
these  measures  remains  as  glaring  as  it  was  at  the  time  of  Ginnane' s 
work.  This  may  result  from  the  fact  that  the  principal  effect  of  these 
procedures  is  not  identifiable  injury  to  individuals  as  such,  but  rather 
a  general  shift  in  the  locus  of  governmental  power  and  the  operation 
of  the  governmental  system.  As  Ginnane  indicated,  for  example,  prob- 
lems of  standing  may  arise  in  a  challenge  of  extra-legislative  control.17 
In  addition,  the  political  question  doctrine  may  prompt  the  judiciary 
to  shy  away  from  these  questions  of  distribution  of  power  between  the 


easy  acquiescence  to  the  use  of  concurrent  resolutions,  text  accompanying  notes  154-59 
infra. 

13.  Harris  204-48;  Ginnane,  The  Control  of  Federal  Administration  by  Congres- 
sional Resolutions  and  Committees,  66  Harv.  L.  Rev.  569  (1953)  [hereinafter  cited 
as  Ginnane].  See  also  Small,  The  Committee  Veto:  Its  Current  Use  and  Appraisals  of 
Its  Validity.  Library  of  Congress  Congressional  Research  Service  Document  JK  101 5C 
(Jan.  16,  1967);  Rehnquist,  Committee  Veto:  Fifty  Years  of  Sparring  Between  the  Ex- 
ecutive and  the  Legislature,  Remarks  before  the  Section  of  Administrative  Law  of  the 
American  Bar  Association.  Dallas,  Texas  (Aug.  12,  1969).  But  see  Cooper  &  Cooper. 
The  Legislative  Veto  and  the  Constitution,  30  Geo.  Wash.  L.  Rev.  417  (1962)  [herein- 
after cited  as  Cooper  &  Cooper]. 

14.  In  this  Comment  the  term  "extra-legislative"  is  used  to  connote  actions  of 
Congressmen  which  are  not  part  of,  or  related  to,  the  process  of  preparation  and  passage 
of  a  bi!!  for  presentation  to  the  President  Statutes  authorizing  control  of  governmental 
powers  by  extra-legislative  action  will  be  referred  to  as  extra-legislative  control  statutes. 
The  most  common  forms  of  these  devices — where  either  a  committee  or,  alternaiiveh. 
one  or  both  Houses  of  Congress  are  empowered  to  disapprove  administrative  action — 
will  be  called  committee  veto  or  legislative  veto  statutes  respectively. 

15.  Ginnane,  supra  note  13. 

16.  For  a  discussion  of  the  historical  development  of  extra-legislative  control  by 
Congress,  see  Section  II  of  this  Comment. 

17.  Ginnane,  supra  note  13,  at  609-11.  See  also  Schlesinger  v.  Reservists  Com- 
mittee to  Stop  the  War,  418  U.S.  208  (1974)  (suit  to  bar  Congressmen  from  the  mili- 
tary reserves — reversed  for  lack  of  standing). 
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executive  and  legislative  branches.18  Thus,  this  may  be  an  area  where 
any  restraint  must  come  from  Congress  itself. 

That  the  question  of  the  validity  of  extra-legislative  control  may 
be  left  to  Congress  does  not  automatically  validate  these  measures.1* 
On  the  contrary,  it  places  a  heavy  burden  of  responsibility  on  that  body 
to  consider  the  constitutional  implications  of  using  them.  Provisions 
for  extra-legislative  control20  could  significantly  change  existing  gov- 
ernmental power  relationships.  Availability  of  the  legislative  or  com- 
mittee veto,  for  example,  may  tempt  Congress  to  create  powers  in 
excess  of  those  it  would  otherwise  allow  the  President.  This  may  result 
in  an  increase  in  federal  governmental  power  which  would  not  have 
been  possible  without  use  of  extra-legislative  control  statutes.  Further- 
more, by  authorizing  action  by  Congress  outside  the  check  of  the  presi- 
dential veto  power,  or  action  by  the  individual  Houses  of  Congress 
without  operation  of  the  bicameral  check,  these  devices  may  shift  the 
balance  of  governmental  power  toward  Congress,  and  allow  the  legisla- 
tive branch  to  dominate  the  executive,  a  situation  greatly  feared  by  the 
Framers  of  the  Constitution.21  In  addition  to  shifting  the  locus  of  go- 
vernmental power,  statutes  providing  for  extra-legislative  control  may 
also  affect  the  quality  of  exercise  of  that  power.  A  statute  which 
authorizes  individual  congressmen  to  make  governmental  decisions  out- 
side the  legislative  process  puts  those  legislators  in  a  conflict  of  interest 
position.  Although  they  are  representatives  of  local  interests,  they  are 
in  a  position,  without  the  attenuating  effect  of  congressional  balances, 
to  make  decisions  which  affect  the  national  interest.  Finally,  the  crea- 
tion of  power  to  be  exercised  by  Congress  or  committee  allows  power 


18.  One  of  the  constitutional  questions  which  arises  in  connection  with  the  valid- 
ity of  extra-legislative  control  is  whether  a  Congressman,  by  virtue  of  the  powers  dele- 
gated by  statute,  is  an  officer  of  the  United  States,  in  violation  of  article  I,  section  6, 
clause  2  of  the  Constitution.  The  wording  of  the  incompatability  portion  of  this  clause, 
"no  Person  holding  any  Office  under  the  United  States,  shall  be  a  member  of  either 
House  during  his  Continuance  in  Office,"  coupled  with  the  provision  of  article  I,  section 
5.  clause  1  that  each  House  shall  be  the  judge  of  the  qualifications  of  its  members,  sug- 
gests that  the  relevant  decision  may  indeed  be  left  to  Congress  by  the  Constitution. 

19.  Thus,  in  deploring  use  of  the  committee  veto,  Senator  Everett  Dirksen  noted: 
Those  provisions  were  unconstitutional  then  and  they  are  unconstitutional 

now.  Tt  is  true  that  there  has  been  no  pronouncement  to  that  effect  by  the 
Supreme  Court  of  the  United  States  or  by  any  other  competent  Federal  court. 
The  reason  that  it  is  difficult  to  test  the  legality  of  such  statutes  is  found  in 
the  fact  that,  in  order  for  the  matter  to  be  presented  to  the  courts,  somebody 
must  have  standing  to  challenge  its  validity. 

However,  that  fact  does  not  make  it  constitutional.  .  .  . 
100  Cong.  Rrc.  5095  (1954). 

20.  Compilations  of  various  versions  of  extra-legislative  control  and  related  stat- 
utes may  be  found  in  notes  78,  113,  115,  and  207,  infra,  and  in  Appendices  A  and  B. 

21.  See  Section  III  infra. 
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to  be  wielded  by  the  hand  creating  it,  thereby  facilitating  actions  based 
on  self-interest.22 

Presidential  attacks  on  these  measures  have  been  stated  largely 
in  conclusory  terms,  labeling  the  authorized  actions  as  legislative  or 
executive  in  nature,  and  thereby  concluding  that  they  are  invalid.  De- 
fenders of  the  devices  have  also  been  guilty  of  analysis  by  label,'-:i  con- 
cluding, for  example,  that  since  the  authorized  congressional  action 
might  be  termed  an  event  upon  which  a  statutory  power  depends,  its 
use  is  valid.  Rather  than  draw  conclusions  from  labels,  it  is  the  pur- 
pose of  this  Comment,  in  a  discussion  directed  primarily  to  Congress, 
to  analyze  extra-legislative  control  from  the  standpoint  of  its  effect  on 
governmental  power  in  the  light  of  the  original  intent  of  the  Framers. 
A  quote  from  Justice  (then  Mr.)  Rehnquist  suggests  the  spirit  with 
which  we  approach  this  endeavor: 

While  I  subscribe  unreservedly  to  the  notion  that  this  particular 
type  of  provision  is  a  violation  of  the  constitutional  principle  of  sep- 
aration of  powers,  I  think  it  is  helpful  in  analyzing  the  question  to 
avoid  the  temptation  to  generalizations  and  abstraction. 

In  my  judgment,  it  is  completely  futile  to  try  to  draw  any  sharp 
or  logical  line  between  legislative  and  Executive  functions,  as  if  the 
mere  description  of  the  function  inexorably  caused  it  to  fall  under  one 
or  the  other  heading. 

Instead  of  attempting  to  establish  a  rigid  classification  of  govern- 
mental functions  as  executive  or  legislative,  it  is  more  fruitful  to  ex- 
amine the  manner  in  which  the  Constitution  distributed  powers  be- 
tween the  President  and  Congress.24 

n 

Extra-Legislative  Roles  for  Congress: 
An  Historical  Approach 

The  basic  function  of  Congress  is  to  legislate.  Normally,  Con- 
gress has  no  further  role  after  it  considers  and  passes  on  a  bill  or  votes 
whether  to  override  in  the  event  of  a  presidential  veto.  Insofar  as 
Congress  engages  in  activities  pursuant  to  this  role,  it  is  acting  within 
what  will  be  referred  to  in  this  Comment  as  the  legislative  process. 

Congress  steps  outside  of  the  legislative  process  when  it  passes 
and  acts  according  to  a  statute  authorizing  later  action  by  resolution  or 
committee  vote,  thereby  retaining  jurisdiction  over  the  subject  matter 


22.  Id. 

23.  See  sources  cited  at  note  434  infra. 

24.  Rehnquist,  supra  note  13,  at  5,  8. 
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of  legislation.  Such  a  statute  creates  a  new  role  for  Congress,  ambig- 
uously situated  between  the  legislative  and  executive  functions. 
While  not  explicitly  authorized  by  the  Constitution,  neither  is  this  role 
expressly  forbidden.  The  Constitution  specifies  that  the  two  Houses 
of  Congress  must  act  jointly  in  enacting  legislation,  but  it  does  not  de- 
fine legislation.  Likewise,  it  does  not  precisely  limit  certain  powers 
to  the  executive  branch.  While  the  text  of  the  Constitution  provides 
no  clear  boundaries  to  congressional  activity,  however,  it  does  provide 
several  specific  checks  to  Congress'  power.  These  checks  may  be  cir- 
cumvented when  Congress  acts  outside  the  legislative  process:  the  bica- 
meral system  vesting  legislative  power  jointly  in  the  two  Houses  of  Con- 
gress, may  be  evaded  where  a  statute  provides  for  post-legislative  ac- 
tion by  a  single  House  or  committee.  Another  check  to  congressional 
power,  the  presidential  veto,  may  also  be  inoperative  when  Congress 
acts  outside  the  legislative  process. 

This  section  will  catalogue  and  discuss  the  accepted  constitutional 
roles  of  Congress  outside  the  sphere  of  legislation  as  a  preliminary  step 
to  analyzing  the  validity  of  extra-legislative  controls  of  administration. 
It  will  then  trace  the  development  and  expansion  of  Congress'  extra- 
legislative  statutory  powers.  First  used  as  tools  to  facilitate  the  legisla- 
tive process,  these  powers  were  expanded  to  give  Congress  a  voice  in 
some  major  policy  decisions  regarding  execution  of  the  laws,  and  ulti- 
mately came  to  function  as  a  means  by  which  groups  of  Congressmen  or 
individual  Congressmen  may  exercise  detailed  control  over  the  spend- 
ing of  public  money,  primarily  in  the  area  of  public  building  projects.  In 
tracing  these  developments,  the  section  will  also  describe  the  evolution 
of  executive  attitudes  toward  these  measures,  and  detail  the  scant  judi- 
cial analysis  of  their  validity.  Apart  from  its  purely  historical  value,  this 
discussion  serves  two  purposes.  First,  the  chronology  shows  how  extra- 
legislative  congressional  power  appears  to  build  upon  itself,  with  early 
statutes,  cases,  and  Attorney  General's  opinions  used  as  precedents  and 
justifications  for  later  developments.  Second,  insofar  as  early  statutes, 
cases,  and  opinions  are  used  as  precedent  for  modern  extra-legislative 
activity,  the  discussion  provides  an  historical  context  for  evaluating  their 
precedential  value. 

A.    The  Constitutional  Roles  of  Congress 

The  Constitution  itself  singles  out  the  individual  Houses  of  Con- 
gress for  particular,  narrowly  defined  governmental  roles  beyond  the 
restraints  of  the  legislative  process.  The  House  of  Representatives 
alone  has  power  to  impeach;25  only  the  Senate  has  the  power  to  convict 


25.    U.S.  Const,  art.  I,  §  2,  cl.  6. 
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following  impeachment.28  The  Senate  is  empowered  to  pass  upon  presi- 
dential appointments  and  to  ratify  treaties.27  In  addition,  Congress  need 
not  seek  presidential  approval  on  a  vote  of  adjournment,  and  the  indi- 
vidual Houses  may  establish  their  own  legislative  procedures.28 

It  was  established  at  an  early  date  that  presidential  approval  was 
unnecessary  for  a  proposed  constitutional  amendment  which  had  passed 
both  Houses  of  Congress  by  the  requisite  two-thirds  majority.29  In 
Hollingsworth  v.  Virginia™  it  was  argued  that  the  eleventh  amendment 
was  void  because  it  had  never  been  presented  to  the  President  for  ap- 
proval. Even  though  two-thirds  of  each  House  (the  number  needed 
to  override  a  presidential  veto)  had  voted  in  favor  of  the  amendment, 
it  was  contended  that  should  the  President  veto  the  measure,  the  rea- 
sons assigned  for  his  disapprobation  might  dissuade  some  members  of 
Congress  and  prevent  repassage.31  In  response,  Attorney  General  Lee 
pointed  out  that  the  first  10  amendments  had  all  been  passed  without 
presidential  approval.82  Mr.  Justice  Chase  dismissed  the  appellants' 
contention  with  the  comment:  'There  can,  surely,  be  no  necessity  to 
answer  that  argument.  The  negative  of  the  President  applies  only  to 
the  ordinary  cases  of  legislation;  He  has  nothing  to  do  with  the  proposi- 
tion, or  adoption,  of  amendments  to  the  Constitution."88  The  Court 
unanimously  ruled  that  the  amendment  had  properly  been  adopted.84 

The  Court's  language  in  Hollingsworth  might  lead  one  to  speculate 
that  only  congressional  exercise  of  powers  under  article  I — the  article 
establishing  the  legislative  branch  and  naming  its  legislative  powers — 
is  subject  to  presidential  veto.  However,  there  seems  to  have  been  no 
suggestion  by  the  Framers  that  congressional  exercise  of  powers 
granted  outside  of  article  I  is  not  subject  to  presidential  veto;86  and  the 

26.  Id.  art  I,  §  3,  d.  5. 

27.  Id.  art  II,  §  2,  d.  2.  In  each  of  the  preceding  cases  the  Constitution  selects 
a  House  of  Congress  to  serve  as  an  instrument  to  check  the  powers  of  other  departments 
of  government 

28.  Id.  art  I,  §  7,  cl.  2,  3,  and  §  5,  cl.  2. 

29.  Id.  art.  V. 

30.  3  U.S.  (3  Dall.)  378  (1798). 

31.  Id.  at  379. 

32.  Id.  at  381. 

33.  Id.  n.1. 

34.  Id.  at  382. 

35.  The  Constitution  bestows  upon  Congress  a  number  of  powers  not  found  in  ar- 
ticle I.  Congress  may  set  the  time  for  elections,  U.S.  Const,  art  II,  §  1,  cl.  4;  it  may 
direct  the  places  of  trial  for  crimes  committed  not  within  any  state,  id.  art.  Ill,  §  2. 
cl.  3;  it  may  regulate  the  jurisdiction  of  federal  courts,  id.  art.  Ill,  §  2.  cl.  2:  it  may 
declare  the  punishment  for  treason,  id.  art  III,  §  3,  cl.  2;  it  may  effectuate  the  full  faith 
and  credit  clause,  id.  art.  IV,  §  1;  it  may  admit  new  states  to  the  union,  id.  art.  IV. 
§  3,  cl.  1;  and  it  may  "dispose  of  and  make  all  needful  Rules  and  Regulations  respect- 
ing the  Territory  or  other  Property  belonging  to  the  United  States,"  id.  art  IV,  §  3.  cl. 
2.  For  a  suggestion  that  the  property  clause  authorizes  extra-legislative  procedures,  see 
97  Cong.  Reo  5437  (1951)  (statement  of  Mr.  Vinson). 
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possibility  seems  to  have  been  laid  to  rest  by  the  Supreme  Court  in 
United  States  v.  California.39 

In  that  case,  involving  a  suit  brought  by  the  Attorney  General  con- 
cerning California's  leasing  of  offshore  oil  parcels  claimed  by  the 
federal  government,  the  Court  considered  the  effectiveness  of  a  joint 
resolution,  vetoed  by  the  President,  which  ceded  the  land  in  question 
to  the  State.  The  Court  stated: 

And  no  more  can  we  reach  such  a  conclusion  because  both  Houses 
of  Congress  passed  a  joint  resolution  quitclaiming  to  the  adjacent 
states  a  three-mile  belt  of  all  land  situated  under  the  ocean  beyond  the 
low  water  mark  ....  This  joint  resolution  was  vetoed  by  the  Presi- 
dent. His  veto  was  sustained.  Plainly,  the  resolution  does  not  repre- 
sent an  exercise  of  the  constitutional  power  of  Congress  to  dispose  of 
public  property  under  Article  IV,  §  3,  CI.  2.37 


36.  332  U.S.  19  (1946). 

37.  Id.  at  28. 

It  has  been  suggested  by  one  pair  of  authors,  discussing  the  possibility  that  the  legis- 
lative veto  unconstitutionally  deprives  the  President  of  his  veto  power,  that  the  first  use 
of  the  legislative  veto  by  Congress  concerned  t!ie  making  of  laws  for  territories  of  the 
United  States — arguably  an  exercise  of  power  under  art.  IV,  §  3,  cL  2.  Boner  &  Stayton, 
The  Plastic  Code  in  Operation,  Co-ordination  in  Government:  A  Legislative  Responsi- 
bility, 39  Tex.  L.  Rev.  20,  22  (1960).  The  ordinance  for  the  governance  of  the  terri- 
tory of  the  United  States  northwest  of  the  Ohio  River  of  July  13,  1787,  states: 

The  governor  and  judges,  or  a  majority  of  them,  shall  adopt  and  publish  in 
the  district,  such  laws  of  the  original  states,  criminal  and  civil,  as  may  be  nec- 
essary and  best  suited  to  the  circumstances  of  the  district,  and  report  them  to 
Congress,  from  time  to  time;  which  laws  shall  be  in  force  in  the  district  until 
the  organization  of  the  general  assembly  therein,  unless  disapproved  of  by  Con- 
gress; but  afterwards  the  legislature  shall  have  authority  to  alter  them  as  they 
shall  think  fit. 

1  Laws  of  the  United  States  475,  476  (July  13,  1787).  This  ordinance  was  passed 
not  under  the  Constitution,  but  under  the  Articles  of  Confederation  prior  to  the  adoption 
of  the  Constitution.  On  August  7,  1789,  Congress  adapted  the  ordinance  to  the  new 
government,  reciting  that  in  order  that  the  ordinance  have  full  effect,  "'it  is  requisite  that 
certain  provisions  should  be  made,  so  as  to  adapt  the  same  to  the  present  Constitution 
of  the  United  States."  Act  of  Aug.  7,  1789,  ch.  VIII.  §  1,  1  Stat.  50-51.  The  1789 
act  provided  for  appointment  of  territorial  officers  by  the  President  instead  of  by  Con- 
gress as  had  been  originally  provided,  and  for  the  report  of  certain  information  to  the 
President  instead  of  to  Congress.  While  the  now  act  did  not  alter  the  language  allowing 
disapproval  by  Cornress  of  territorial  laws,  ii  is  d;fficu!t  to  take  this  adoption  of  the 
old  language  as  a  conscious  approval  of  congressional  power  to  disapprove  laws  without 
opportunity  for  presidential  veto.  It  should  be  noted,  however,  that  subsequent  provi- 
sions for  territorial  laws  have  contained  very  similar  language.  Sec,  e.g.,  48  U.S.C.  § 
1478  (1970).  The  Constitutional  Convention  of  1787  considered  an  analogous  situa- 
tion. The  Virginia  Plan  (presented  to  the  Convention  only  two  months  before  enact- 
ment of  the  original  Northwest  Territory  ordinance)  contemplated  that  Congress  should 
have  the  power  to  annul  laws  of  the  stares,  but  gave  the  President  the  power  to  veto 
such  congressional  negation.  1  M.  Farrand,  Records  of  the  Federal  Convention  of 
1787,  21  (1966).  The  final  version  of  the  Constitution  gave  no  such  power  over  state 
law  to  Congress,  and  the  reference  to  presidential  veto  of  annulment  was  unnecessary. 

The  authors  may  have  misinterpreted  footnote  17  in  Sibbach  v.  Wilson,  312  U.S. 
1.  15  (1941).    In  Sibbach  the  Court  directly  compared  the  statute  authorizing  congres- 
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Thus,  of  the  powers  explicitly  granted  to  the  two  Houses  of  Con- 
gress, only  the  power  to  propose  constitutional  amendments  has  been 
interpreted  to  be  not  subject  to  presidential  veto.  Significantly,  this 
power  is  a  special  case  set  apart  by  the  Constitution  not  only  by  the 
requirement  of  a  two-thirds  majority  vote  for  original  passage,  but  also 
by  the  detailed  specification  of  further  requirements  for  final  passage. 

B.    The  Traditional  Roles  of  Congress 

As  the  Constitution's  plan  establishing  and  distributing  govern- 
mental powers  unfolded  and  crystallized  into  a  working  government, 
the  dividing  lines  between  the  executive  and  legislative  spheres  of 
power  were  not  always  apparent.  In  two  important  respects  Congress 
began  to  develop  practices  and  procedures  which  were  outside  the  nor- 
mal legislative  process.  It  attempted  to  expand  the  techniques  avail- 
able for  controlling  the  actions  of  the  executive  branch  and  also  sought 
to  develop  means  of  exercising  power  itself  in  situations  which  were 
arguably  administrative  rather  than  legislative.  As  will  be  demonstra- 
ted by  the  following  discussion,  congressional  initiatives  did  not  go  un- 
noticed by  the  executive,  and  on  several  occasions  Presidents  found  it 
necessary  to  combat  what  they  regarded  as  legislative  encroachments.38 

1 .    Early  Extra-Legislative  Control  of  the  Executive 

Undoubtedly  the  most  recurring  of  the  controversies  between  the 
executive  and  legislative  branches  involved  the  extent  and  mechanism 
of  congressional  control  over  the  power  Congress  creates  in  the  execu- 
tive.39 The  controversy  began  with  the  1789  appointment  of  Alexan- 
der Hamilton  as  Secretary  of  the  Treasury,  and  matured  in  subsequent 


sional  examination  of  the  newly  promulgated  Federal  Rules  of  Civil  Procedure  prior  to 
their  effectiveness  to  the  acts  allowing  congressional  annulment  of  territorial  laws,  and 
analogized  both  to  the  Reorganization  Acts  (which  do  allow  legislative  vetoes — sec  dis- 
cussion accompanying  note  143  infia).  The  authors  seem  to  have  been  misled  into  be- 
lieving that  both  the  organic  acts  and  the  authorized  examination  of  the  Federal  Rules 
of  Civil  Procedure  were  legislative  veto  statutes.  The  latter  states:  ".  .  .  Such  united 
rules  shall  not  take  effect  until  they  shall  have  been  reported  to  the  Congress  by  the 
Attorney  General  at  the  beginning  of  a  regular  session  thereof  and  until  after  the  close 
of  such  session.'*  Act  of  June  19,  1934,  ch.  651,  §  2,  48  Stat.  1064.  This  is  not  a  legis- 
lative veto  provision  and  Congress  can  prevent  such  rules  from  taking  effect  only  by 
force  of  persuasion,  or  by  legislation.  See  Act  of  March  30,  1973.  Pub.  L.  No.  93-12. 
87  Stat.  9  (joint  resolution  signed  by  President  preventing  rules  promulgated  by  Supienie 
Court  from  becoming  effective  until  enacted  by  Congress).  But  see  Act  of  Jan.  2,  1975, 
Pub.  L.  No.  93-595.  §  2,  88  Stat.  1926  (congressional  enactment  of  new  federal  evidence 
rules,  authorizing  amendment  by  the  Supreme  Court,  subject  to  rejection  by  simple  revo- 
lution of  either  House). 

38.  See  Warren,  Presidential  Declarations  of  Independence,  10  Bosr.  U.I..  Rrv. 
1  (1930). 

39.  See  generally  Harris,  supra  note  12. 
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debate  over  control  of  executive  spending.40  Hamilton  suggested  that 
funds  be  appropriated  under  a  few  generalized  headings.  Congress  ac- 
cepted this  advice,  and  Hamilton  himself  exercised  many  of  the  func- 
tions currently  performed  by  congressional  finance  committees.  Over 
the  course  of  its  first  few  sessions,  Congress  became  convinced  that  it 
had  relinquished  too  much  of  its  fiscal  prerogative,  and  began  to  appro- 
priate with  greater  specificity.  President  Jefferson,  in  his  first  message 
to  Congress,  supported  this  trend: 

In  our  care,  too,  of  the  public  contributions  intrusted  to  our  di- 
rection, it  would  be  prudent  to  multiply  barriers  against  their  dissipa- 
tion, by  appropriating  specific  sums  to  every  specific  purpose  suscep- 
tible of  definition;  by  disallowing  applications  of  money  varying  from 
the  appropriation  in  object,  or  transcending  it  in  amount;  by  reducing 
the  undefined  field  of  contingencies  and  thereby  circumscribing  discre- 
tionary powers  over  money  .  .  . 

Thus  Congress  controlled  the  powers  it  created  by  placing  statutory  and 

temporal  limitations  within  the  authorizing  legislation. 

The  first  manifestation  of  congressional  desire  to  step  out  of  its 

legislative  role  and  directly  control  executive  action  actually  occurred 

during  the  first  session  of  Congress.  In  creating  the  office  of  Secretary 

of  the  Treasury,  Congress  provided  that: 

[I]t  shall  be  the  duty  of  the  Secretary  of  the  Treasury  ...  to  make 
report  and  give  information  to  either  branch  of  the  legislature,  in  per- 
son or  in  writing  (as  he  may  be  required),  respecting  all  matters  re- 
ferred to  him  by  the  Senate  or  House  of  Representatives,  or  which 
shall  appertain  to  his  office  .  .  .  ,42 

Pursuant  to  this  authority  the  House  of  Representatives  directed  the 
Secretary  of  the  Treasury  to  conduct  and  report  on  several  studies,  and 
Secretary  Hamilton  complied.*3  Thus  the  first  Congress  seems  to  have 
established  the  practice  of  binding  the  executive  by  statute  to  provide 
information  on  subsequent  legislative  request. 

A  later  device  used  to  exercise  direct  control  over  the  executive 
was  the  resolution.    In  1848, 44  Congress  determined  that  a  claim  by 


40.  id.  ch.  3. 

41.  8  The  Writings  of  Thomas  Jefferson,  1801-1806,  at  120-21  (P.  Ford  ed. 
1897). 

42.  Act  of  Sept.  2,  1789,  ch.  XII,  §  2,  1  Stat.  65-66  (1789).  As  recorded  in  the 
Annals  of  Congress  part  of  the  quoted  passage  reads:  ".  .  .  in  person  or  in  writing, 
(as  be  may  be  required,)  respecting  .  .  .  2  Annals  of  Congress  2231  (appendix). 
See  note  49  infra. 

43.  For  example,  on  September  21,  1789,  the  House  resolved  "[t]hat  the  Secretary 
of  the  Treasury  be  directed  to  prepare  a  plan  for  mat  purpose  [public  credit]  and  report 
the  same  for  the  House  at  its  next  meeting."   1  Annals  of  Congress  2041  (1790). 

44.  Before  this  time,  Congress  had  used  resolutions  to  deal  with  matters  involving 
legislative  mechanics,  and  occasionally  to  express  opinions.  See  4  Hinds'  Precedents 
of  the  House  of  Representatives  §  3483  (1907). 
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Churchill  Gibbs  against  the  United  States  fell  within  the  scope  of  a  pre- 
viously enacted  statute,  an  act  of  July  5,  1832,45  and  directed  an  exe- 
cutive department  to  liquidate  the  claim.  Attorney  General  Reverdy 
Johnson  stated  in  an  opinion  that  deference  should  be  shown  the  legis- 
lature, and  that  the  resolution  was  binding  on  the  executive.46 

Only  five  years  later  Congress  acted  in  like  fashion  on  the  petition 
of  Isaac  Bowman,  the  two  Houses  passing  resolutions  directing  liquida- 
tion under  the  same  1832  act.  On  this  occasion,  however,  Attorney 
General  Caleb  Cushing  reversed  the  ruling  of  his  predecessor.47  Cush- 
ing  determined  that  the  practice  of  directing  executive  action  by  con- 
gressional resolution  was  one  which  "would  afford  easy  means  of  strik- 
ing the  veto  power  and  the  rights  of  minorities  out  of  the  Constitution, 
and  conferring  on  a  bare  majority  of  the  two  Houses  that  legislative 
omnipotence  which  it  was  one  of  the  great  objects  of  the  Constitution 
to  guard  against  and  avoid."48  Nevertheless,  in  the  same  opinion 
Cushing  may  have  set  the  coraership  for  modern  extra-legislative  con- 
trol practices.  Referring  to  the  act  creating  the  Treasury  Department, 
he  suggested  that  a  congressional  order  to  a  department  pursuant  to 
earlier  legislation  might  be  valid: 

Of  course,  no  separate  resolution  of  either  House  can  coerce  a  Head 
of  Department,  unless  in  some  particular  in  which  a  law,  duly  en- 
acted, has  subjected  him  to  the  direct  action  of  each;  and  in  such  case 
it  is  to  be  intended,  that,  by  approving  the  law,  the  President  has 
consented  to  the  exercise  of  such  coerciveness  on  the  part  of  either 
House.49 


45.  4  Stat  563  (1832). 

46.  5  Op.  AtTy  Gen.  82  (1849). 

47.  6  Op.  Att'y  Gen.  680  (1854). 

48.  Id.  at  692. 

49.  Id.  at  683.  As  his  sole  support  for  this  proposition  the  Attorney  General 
quoted  the  Treasury  Department  act  as  rendering  it  "the  duty  of  the  Secretary  of  the 
Treasury  to  'make  report  and  give  information  to  either  branch  of  the  legislature,  in  per- 
son or  in  writing,  as  he  may  be  required,  respecting  all  matters  referred  to  him  .  .  . 
Id.  Compare  note  42  supra,  and  accompanying  text  The  Attorney  General's  omission 
of  parentheses  enclosing  "as  he  may  be  required,"  and  rearrangement  of  commas  perhaps 
overemphasizes  congressional  intent  to  exercise  control  over  the  executive.  However. 
Mr.  Cushing's  position  is  supported  by  the  mandatory  language  in  subsequent  House  res- 
olutions. See  note  43  supra.  While  Secretary  Hamilton  submitted  to  the  resolutions, 
he  was  at  the  same  time  in  a  position  of  almost  complete  dominance  over  the  appro- 
priation process,  and  was  performing  tasks  soon  to  be  exercised  by  Congress.  See  text 
following  note  40  supra.  The  efficacy  of  the  congressional  intent  cannot  be  said  to  have 
received  a  thorough  test  in  the  first  Congress. 

In  any  event,  the  Attorney  General's  induction  from  a  congressional  demand  for 
information  needed  for  its  appropriation  process — arguably  within  the  legislative  me- 
chanics exception  even  though  calling  for  an  executive  report — to  a  general  conces- 
sional ability  to  provide  for  subsequent  control  of  powers  granted  seems  quite  out  of  tone 
with  the  rest  of  his  opinion.  The  quoted  paragraph  should  be  read  in  the  context  of 
the  opinion  and  in  light  of  the  fact  that  the  Attorney  General  was  reversing  a  very  re- 
cent opinion  of  a  predecessor  on  an  identical  question. 


65-395  O  -  76  -  10 
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Not  until  the  late  1800's  did  Congress  begin  to  use  the  procedure 
suggested  in  Mr.  Cushing's  opinion.  At  first  the  technique  was  ap- 
parently restricted  to  directives  or  requests  for  surveys  and  reports  on 
river  and  harbor  improvements.  On  July  13,  1892,  in  an  appropriation 
act  for  river  and  harbor  projects,  Congress  authorized  preliminary  sur- 
veys and  reports,  but  stipulated  that  no  report  was  to  be  prepared  or 
submitted  by  the  Secretary  of  War  other  than  those  authorized  by  law, 
and  that  no  supplemental  report  was  to  be  submitted  unless  ordered 
by  "resolution  of  Congress."50  Similar  river  and  harbor  appropria- 
tions provisions  were  retained  into  the  1900's.51 

In  the  years  following  passage  of  the  1892  rivers  and  harbors  ap- 
propriations act,  there  seems  to  have  been  some  congressional  uncer- 
tainty concerning  the  resolutions  authorized  in  that  act.  The  issue  was 
whether  the  Constitution  required  a  joint  resolution  signed  by  the 
President,  or  whether  a  concurrent  resolution  would  suffice.  Despite 
passage  in  1894  and  1895  of  several  concurrent  resolutions  under  the 
act,52  a  joint  resolution  requesting  information  concerning  the  harbor 
at  Manitowoc,  Wisconsin  was  introduced  in  the  Senate  on  February  19, 


50.  Act  of  July  J  3,  1892,  ch.  158,  §  8,  27  Stat.  88,  116.  The  prior  appropriation 
act  on  the  same  subject  had  provided  thai  only  reports  authorized  by  law  were  to  be 
submitted.   Act  of  Sept.  19,  1890,  ch.  907,  §  1 18,  26  Stat.  426,  465. 

51.  E.g.,  Act  of  Aug.  18,  1894,  ch.  299,  S  13,  28  Stat.  371-72;  Act  of  June  3,  1896, 
ch.  314,  §  4,  29  Stat.  234,  235;  Act  of  Mar.  3,  1899,  ch.  425,  §  2,  30  Stat.  1149;  Act 
of  June  13,  1902,  ch.  1079,  32  Stat.  331,  372;  Act  of  Mar.  5,  1905,  ch.  1482,  §  2,  33 
Stat.  1147;  Act  of  Mar.  2,  1907,  ch.  2509,  §  2,  34  Stat.  1111.  See  2  Hinds'  Precedents 
of  the  House  of  Representatives  §  1593  (1907). 

In  1900  a  provision  was  added  to  one  such  appropriation  act  requiring  that  where 
the  Secretary's  preliminary  study  indicated  that  a  particular  improvement  was  inadvis- 
able, he  could  proceed  with  further  studies  only  at  the  direction  of  Congress.  Act  of 
June  6,  1900,  ch.  790,  §  2,  31  Stat.  579.  In  1902  another  provision  was  added 
authorizing  the  Committee  of  Commerce  of  the  Senate  or  the  Committee  on  Rivers  and 
Harbors  of  the  House  to  direct  that  certain  surveys  and  reports  be  made.  Act  of  June 
13,  1902,  ch.  1079,  §  3,  32  Stat.  331,  372.  This  appears  to  be  one  of  the  earliest  au- 
thorizations for  a  committee  directive  directly  to  an  administrator.  Sec  also  Act  of  Mar. 
3,  1905,  ch.  1482,  §  9,  33  Stat.  1149.  In  1895  Congress  enacted  a  statute  which,  while 
not  providing  for  legislative  control  oi  the  executive,  nevertheless  authorized  use  of  sim- 
ple and  concurrent  resolutions  of  Congress  to  direct  the  expenditure  of  previously  appro- 
priated funds  for  the  printing  of  the  Congressional  Journals.  The  relevant  part  of  the 
statute  provided: 

Orders  for  printing  extra  copies  shall  be  by  simple,  concurrent,  or  joint 
resolution.   Either  House  may  print  extra  copies  to  the  amount  of  five  hundred 
dollars  by  simple  resolution;  if  the  cost  exceeds  that  sum,  the  printing  shall 
be  ordered  by  concurrent  resolution,  except  when  the  resolution  is  self  appro- 
priating, when  it  shall  be  by  joint  resolution. 
Act  of  Jan.  12,  1S95,  ch.  23.  §  59,  28  Stat.  610.   This  use  of  the  concurrent  and  simple 
resolution  would  seem  to  fall  within  the  category  of  legislative  mechanics.    The  same 
statute  was  the  first  to  require  the  printing  of  concurrent  lesolutior.s  in  the  Statutes  at 
Large.   Id.  §  73,  28  Stat.  612,  615. 

52.  See  note  59  infra. 
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1896. ,  !  Senator  Hill  questioned  whether  a  joint  resolution  was  neces- 
sary. The  Senators  who  responded,  including  Senator  George  F.  Hoar 
of  Massachusetts,  considered  the  1892  act  to  require  a  joint  resolu- 
tion.54 When  the  question  was  raised  the  following  day.  Senator  Hour 
indicated  that  he  changed  his  mind  and  agreed  that  a  concurrent  resolu- 
tion was  sufficient.56  To  expedite  passage,  the  Manitowoc  resolution 
was  retained  as  a  joint  resolution,  and  the  question  was  submitted  to 
the  Senate  Judiciary  Committee.  After  considering  the  matter  for  al- 
most a  year,  the  Committee,  emphasizing  past  practices  in  its  report, 
theorized  that  the  constitutional  requirement  of  submission  to  the  Presi- 
dent of  every  vote  for  "which  the  concurrence  of  the  Senate  and  the 
House  of  Representatives  may  be  necessary,"  applies  only  to  instances 
where  the  "necessity"  is  constitutional — that  is,  in  case  of  exercise  by 
Congress  of  its  legislative  power.  A  non-legislative  resolution  need  not 
be  presented.  The  matter  was  said  to  depend  on  "the  nature  or  sub- 
stance of  the  resolution  and  not  its  form."56  Drawing  its  support  from 
Attorney  General  Cushing's  opinion  for  the  proposition  that  Congress 
could  authorize  by  statute  subsequent  non-legislative  resolutions,  the 
report  concluded  that  Congress  had  the  right  to  so  require  information 
from  the  Departments  without  the  President's  consent.  The  report  rec- 
ommended that  the  word  "resolution"  in  past  appropriation  acts  be 
replaced  by  "concurrent  resolution"  in  the  future.57  This  advice  was 
followed.68 

For  several  years  following  release  of  the  report  of  the  Senate 
Judiciary  Committee,  concurrent  resolutions  were  given  limited  use: 
they  were  used  either  for  internal  housekeeping  matters,  such  as  order- 
ing the  printing  of  documents  or  correcting  enrolled  bills,  or  for  direct- 
ing the  preparation  of  reports  on  various  river  and  harbor  projects,59 
a  matter  which  had  been  clearly  labeled  non-legislative  by  the  com- 
mittee report.  It  was  not  long,  however,  before  Congress  sought  to 
extend  use  of  the  resolution  to  other  types  of  information  gathering. 
In  1903,  legislation  creating  the  Department  of  Commerce  and  Labor 
provided  that  the  Secretary  of  Commerce  and  Labor  should  "from  time 
to  time  make  such  special  investigations  and  reports  as  he  may  be  re- 


53.  28  Cong.  Rec.  1911-12  (1896). 

54.  Id. 

55.  Id.  at  1959-60  (1896). 

56.  S.  Rep.  No.  1335,  54th  Cong.,  2d  Sess.  8  (1897).  See  4  Hinds*  Precedents 
of  the  House  of  Representatives  §§  3483-84  (1907). 

57.  S.  Rep.  No.  1335,  54th  Cong.,  2d  Sess.  9  (1897). 

58.  E.g.,  Act  of  Mar  3,  1899,  ch.  425,  §  2,  30  Stat.  1149. 

59.  E.g.,  28  Stat.  (Appendix)  at  12  (June  1  &  27,  1894),  13  (July  2,  1894).  14 
(July  26,  1894),  20  (March  2,  1895);  30  Stat.  1795  (June  10,  1897).  1796  (Feb.  2. 
1898),  1797  (Apr.  6,  1898),  1798  (Apr.  14,  1898),  1803  (three  resolutions,  Dec.  20 
&  21,  1898);  31  Stat.  1998  (Jan.  22,  1901),  2007  (March  2,  1901). 
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quired  to  do  by  the  President,  or  by  either  House  of  Congress  .  .  .  ."e0 
Under  the  authority  of  this  Act,  the  House,  subsequently  resolved: 
that  the  secretary  of  Commerce  and  Labor  be,  and  he  is  hereby,  re- 
quested to  investigate  the  causes  of  the  low  prices  of  beef  cattle  in  the 
United  States  since  July  1,  1903,  and  the  unusually  large  margins  be- 
tween the  prices  of  beef  cattle  and  the  selling  prices  of  fresh  beef, 
and  whether  the  said  conditions  have  resulted  in  whole  or  in  part  from 
any  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  commerce.81 

These  early  uses  of  resolutions  to  direct  executive  action  were, 
notwithstanding  the  broad  scope  of  Attorney  General  Cushing's  re- 
mark, restricted  to  the  gathering  of  information  presumably  necessary 
for  legislating,  and  were  not  unlike  the  provision  in  the  1789  Treasury 
Department  Act.  Within  slightly  over  10  years,  however,  congressional 
attempts  at  extra-legislative  control  were  to  begin  in  earnest. 

2,    Direct  Congressional  Exercise  of  Power 

Almost  immediately  after  Congress  came  into  existence  certain 
practices  developed  which  could  be  termed  exceptions  to  the  rule  that 
Congress  carry  out  only  legislative  functions.  For  example,  Congress 
early  assumed  power  to  administer  services  necessary  to  the  legislative 
function.  This  power,  manifest  in  different  forms,  has  remained  in 
Congress  up  to  the  present  day.62   Another  "historic  exception"  is  the 


60.  Act  of  Feb.  14,  1903,  ch.  552,  §  8,  32  Stat.  825,  829  (emphasis  added). 

61.  H.R.  Res.  203,  58th  Cong.,  2d  Sess.,  38  Cong.  Rec.  2958  (1904).  See  2 
Hinds'  Precedents  of  the  House  of  Representatives  §  1594  (1907). 

62.  For  example,  congressional  committees  have  the  power  to  hire  and  discharge 
professional  and  clerical  staff.  See,  e.g.,  Jefferson's  Manual  and  Rules  of  the  House 
of  Representatives,  90th  Cong.,  Rule  XI,  §  737  (1967)  [hereinafter  cited  as  Jeffer- 
son's Manual].  Congress  controls  personnel  in  the  Capitol  police  and  the  printing  of 
the  Congressional  Record.  40  U.S.C.  §§  206,  206a  (1970);  44  U.S.C.  ch.  7  (1970). 
Congress  has  exhibited  a  particular  interest  in  control  over  government  printing  in  gen- 
eral, and  the  Joint  Committee  on  Printing  is  directed  to  "use  any  measures  it  considers 
necessary  to  remedy  neglect,  delay,  duplication,  or  waste  in  public  printing  and  binding 
and  the  distribution  of  Government  Publications."  44  U.S.C.  §  103  (1970).  See  discus- 
sion accompanying  notes  92-96  infra,  and  note  51  supra. 

Congress  also  has  the  power  to  imprison  a  person  who  disrupts  its  proceedings  for 
the  remainder  of  a  legislative  session  without  judicial  proceedings.  See  6  Canon's  Prec- 
edents of  the  House  of  Representatives,  98  332-34  (1936);  2  Hinds'  Precedents 
of  the  House  of  Representatives  §§  1597-1640  (1907);  Jefferson's  Manual  §§  293- 
99.  See  also  In  re  Chapman,  166  U.S.  661  (1897);  Anderson  v.  Dunn,  19  U.S.  (6 
Wheat.)  204  (1821);  but  see  Kilbourn  v.  Thompson,  103  U.S.  168  (1880).  This  power 
was  first  exercised  by  the  House  of  Representatives  in  December,  1795  when  two  in- 
dividuals, Randal  and  Whitney,  attempted  "to  corrupt  the  integrity  of  certain  members.'* 
Jefferson's  Manual  §  293. 

Finally,  one  of  the  most  significant  of  congressional  administrative  powers  is  the 
exercise  of  control  over  the  Library  of  Congress  by  the  Joint  Committee  of  the  Library. 
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administrative  rule  performed  by  members  of  Congress  who  serve  on 
the  Board  of  Regents  of  the  Smithsonian  Institution.63  It  is  the  duty 
of  the  regents  to  administer  in  trust  the  bequest  of  James  Smithson, 
or  London,  and  the  members  of  Congress,  of  course,  share  this  respon- 
sibility. However,  the  Institution  is  technically  not  the  property  of  the 
United  States,64  and  membership  on  the  board  arguably  does  not  place 
one  in  a  position  of  governmental  power. 

The  placement  of  Congressmen  on  commissions,  often  working 
with  members  of  the  executive  branch,  is  another  extra-legislative  use 
of  legislators  with  some  historical  support.65  Such  use,  however,  has 
often  been  questioned  in  Congress  as  possibly  violative  of  the  incompat- 
ibility clause  of  the  Constitution.66  On  December  21,  1898,  in  re- 
sponse to  President  McKinley's  appointment  of  a  number  of  Congress- 
men to  various  commissions,  the  House  instructed  its  Judiciary  Commit- 
tee to  determine  whether  any  of  its  members  had  accepted  any  office 


2  U.S.C.  §§  132a,  132b  (1970).  The  predecessor  of  the  Library  of  Congress  was  estab- 
lished by  the  appropriation  of  $5000  in  1800.  The  appropriation  provided: 

That  for  the  purchase  of  such  books  as  may  be  necessary  for  the  use  of  Con- 
gress .  .  .  and  for  fitting  op  a  suitable  apartment  for  containing  them  ...  the 
sum  of  five  thousand  dollars  shall  be,  and  hereby  is  appropriated;  and  that  said 
purchase  shall  be  made  by  the  Secretary  of  the  Senate  and  the  Clerk  of  the 
House  of  Representatives,  pursuant  to  such  directions  as  shall  be  given,  and 
such  catalogue  as  shall  be  furnished  by  a  joint  committee  of  both  houses  of 

Act  of  April  24,  1800,  ch.  37,  5  5,  2  Stat  56. 

The  Library  of  Congress  was  more  formally  established  by  an  act  of  January  26, 
1802.  This  act  provided  for  books  purchased  under  the  previous  act  to  be  placed  in  a 
room  in  the  Capitol,  and  for  the  President  to  appoint  a  librarian.  The  President  of  the 
Senate  and  the  Speaker  of  the  House  were  authorized  to  establish,  and  from  time  to  time 
amend,  regulations  and  restrictions  as  to  the  Library,  and  to  fix  the  amount  of  security 
bond  to  be  posted  by  the  librarian.  A  joint  committee  of  three  members  from  each 
House  was  to  have  control  of  expenditure  for  books.  Act  of  Jan.  26,  1802,  ch.  2,  § 
6,  2  Stat.  129. 

Presently,  the  librarian,  appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate,  is  directed  to  make  necessary  rules  and  regulations  for  the  Library,  and  the 
security  bond  is  set  by  law.  2  U.S.C.  §  136  (1970).  Eut  expenditure  to  increase  Li- 
brary holdings  is  still  in  the  hands  of  the  joint  committee.   2  U.S.C.  §  132a  (1970). 

63.  The  act  creating  the  Smithsonian,  Act  of  Aug.  10,  1846,  ch.  178,  9  Stat.  102, 
also  directed  that  the  Board  of  Regents  include  three  members  of  each  House  of  Con- 
gress. 20  U.S.C.  §  42.  Also  included  on  the  board  are  the  Chief  Justice  and  the  Vice 
President 

64.  See  4  Hinds'  Precedents  of  the  House  of  Representatives  §  4346  (1907). 

65.  The  use  by  one  department  of  the  government  of  an  individual  from  another 
for  some  special  purpose  was  recently  illustrated  by  the  selection  of  the  late  Chief  Justice 
to  head  the  Warren  Commission.  Such  selection  has  precedent  dating  back  to  1794, 
when  President  Washington  appointed  Chief  Justice  Jay  special  envoy  to  Great  Britain 
to  negotiate  a  particular  treaty.  For  a  listing  of  instances  prior  to  1 905  of  such  govern- 
mental crossing  over,  including  use  of  Congressmen  on  commissions,  see  39  Cong.  Rec. 
3849-51  (1905),  quoted  in  1  Hinds'  Precedents  of  the  House  of  Representatives 
§  493  (1907).  See  note  1,  supra. 

66.  See  notes  293-94  infra  and  accompanying  text. 
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under  the  United  States,  and  if  so,  whether  such  acceptance  had  va- 
cated the  seat  of  any  member.  The  ensuing  committee  report,87  rely- 
ing heavily  on  Mechem's  treatise  on  public  office  and  officers,68  con- 
cluded that  "mere  power  to  investigate  some  particular  subject  and  re- 
port thereon,  or  to  negotiate  a  treaty  of  peace,  or  on  some  commercial 
subject,  and  report  without  power  to  make  binding  on  the  government, 
does  not  constitute  a  person  an  officer."89  The  report  determined  that 
members  of  Congress  had  not  vacated  their  seats  by  accepting  positions 
on  the  commission  to  investigate  and  recommend  legislation  for  the 
Hawaiian  Islands.70  The  criterion  used  in  this  decision — that  a  mem- 
ber of  Congress  may  be  on  a  commission  so  long  as  it  has  authority 
only  to  investigate  and  report — has  generally  controlled  the  creation  of 
commissions  with  congressional  membership.71 

In  short,  though  the  Framers  and  their  successors  through  the 
1800's  knew  a  Congress  with  fairly  limited  powers,  Congress  developed 
a  number  of  roles  which  do  not  appear  legislative  when  examined  in 
isolation.  Thus,  Congress  executed  laws  related  to  the  legislative  proc- 
ess and  directed  the  executive  to  obtain  and  transmit  information. 
Congress  also  controlled  what  might  be  called  legislative  agencies — 
such  as  the  Joint  Committee  on  the  Library,  administering  the  Library 
of  Congress72 — which  resemble  administrative  agencies.  In  each  of 
these  cases,  however,  the  purpose  of  Congress  was  the  facilitation  of 
legislation  rather  than  its  execution.  Thus  the  new  duties  did  not  repre- 
sent an  expansion  of  Congress'  traditional  role. 

C.    The  Growth  of  Extra-Legislative  Congressional  Power 

1 .    The  Turn  of  the  Century — Early  Developments 

Around  the  turn  of  the  century,  the  two  types  of  congressional 
activity  challenged  and  upheld  as  valid  legislative  activities — legislative 
command  of  the  executive  pursuant  to  earlier  statutes,  and  legislative 
exercise  of  statutorily  created  powers — gradually  developed  into  tech- 


67.  H.  Rep.  No.  2205,  55th  Cong.,  3d  Sess.  (1899). 

68.  F.  Mechem,  Public  Offices  and  Public  Officers  (1890).  See  text  accom- 
panying note  392  infra. 

69.  H.  Rep.  No.  2205,  55th  Cong.,  3d  Sess.,  part  I  at  49,  quoted  in  1  Hinds*  Prec- 
edents of  the  House  of  Representatives  §  493  (1907). 

70.  Id. 

71.  See,  e.g.,  Hearings  on  HJl.  236,  H.R.  674,  H.R.  2167,  H.R.  3100,  H.R.  5195, 
H.R.  10979,  H.R.  10990,  H.R.  13001,  H.  Con.  Res.  144,  and  H.  Con.  Res.  385  Re- 
lating to  Amnesty  Before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Administra- 
tion of  Justice  of  the  House  Comm.  on  the  Judiciary,  93d  Cong.,  2d  Sess.,  Ser.  35, 
at  31-32  (1974)  (statement  of  Mr.  Ulman). 

72.  See  note  62  supra. 
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niques  for  exercising  power  neither  for  the  procurement  of  information 
for  legislative  purposes,  nor  otherwise  for  legislative  ends.  The  first 
indications  of  the  change  involved  the  vesting  of  power  in  congressional 
committees  to  deal  with  limited  problems,  occasionally  including  the 
right  to  review  decisions  of  administrative  agencies.  The  earliest  ex- 
ample, an  act  of  January  12,  1895,73  dealt  primarily  with  printing  of 
congressional  documents,  but  also  gave  a  congressional  committee  con- 
trol over  some  agency  printing.  The  act  created  the  Joint  Committee 
on  Printing  and  gave  that  committee  power  to  take  whatever  measures 
it  deemed  necessary  to  remedy  delay  and  neglect  in  government  print- 
ing, to  administer  bids  for  public  printing,  and  to  approve  or  disapprove 
contracts  for  the  furnishing  of  paper  for  printing.74  The  committee  was 
given  control  over  the  Public  Printer,70  an  officer  to  be  appointed  by 
the  President  to  administer  the  Government  Printing  Office.70  This  of- 
ficer was  to  handle  both  congressional  documents  and  printing  for  the 
executive  departments.77  There  were  also  a  series  of  enactments 
authorizing  either  a  commission  with  congressional  members,  or  a  com- 
mittee of  Congress  (generally  the  Joint  Library  Committee)  to  select 
or  approve  the  selection  of  land  for  memorials  to  various  historic  fig- 
ures, or  to  approve  the  design  of  certain  public  structures.78  While 
these  practices  merely  utilized  the  procedures  developed  in  earlier  leg- 
islation and  apparently  were  within  the  scope  of  Attorney  General 
Cushing's  earlier  dictum,79  they  marked  a  distinct  break  with  previous 
legislative  practice.  They  called  for  substantive  congressional  decisions 
not  directed  toward  the  enactment  of  legislation. 


73.  Ch.  23,  28  Stat.  601. 

74.  Id.  §§1-6. 

75.  E.g.,  id.  §  11. 

76.  Id.  §  17. 

77.  See  id.  §§  61,  73.  The  act  authorized  the  Commissioner  of  Patents  to  contract 
out  printing  under  limitations  prescribed  by  the  Joint  Committee.  Id.  §  43-73,  28  Stat. 
620. 

78.  In  1909  the  chairmen  of  the  House  and  Senate  Committees  on  the  Library 
were  named  by  statute  as  members  of  a  commission  to  select  a  site  in  Washington.  D.C.. 
for  a  memorial  to  Alexander  Hamilton.  Act  of  Mar.  4,  1909,  Pub.  Res.  No.  59.  35 
Stat.  1170.  Again  in  1911  the  chairmen  of  the  same  committees  were  placed  on  a  com- 
mission authorized  to  procure  a  design  for  and  enter  a  contract  for  construction  of  a 
memorial  to  the  North  American  Indian.  Act  of  Dec.  8,  1911,  ch.  1,  37  Stat.  45,  sub- 
ject only  to  approval  of  the  design  by  the  recently  created  Commission  of  Fine  Arts. 
Act  of  May  17,  1910,  ch.  243,  36  Stat.  371.  Later  examples  include  Act  of  Mar.  4, 
1913,  ch.  147,  §  21,  37  Stat.  884-85  (design  of  the  National  Archives);  Act  of  Jan.  15. 
1915,  Pub.  Res.  No.  63,  38  Stat.  1222  (site  and  construction  of  memorial  to  General 
George  Gordon  Meade);  Act  of  Aug.  31,  1916,  ch.  423,  39  Stat.  671  (administration 
of  construction  of  a  memorial  to  John  Ericsson);  Act  of  Mar.  3,  1917.  ch.  160.  s  7. 
39  Stat.  1046  (approve  site  and  design  of  memorial  to  those  who  died  in  effort  to  save 
women  and  children  aboard  the  sinking  steamship  Titanic). 

79.  See  text  accompanying  note  49  supra. 
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2.    Early  Opposition  and  Continued  Advance 

After  World  War  I,  Congress  continued  to  make  extra-legislative 
use  of  the  resolution  and  the  congressional  committee.  During  this 
period,  however,  such  congressional  activity  met  with  greater  opposi- 
tion, due  to  political  differences  between  President  Wilson  and  the 
Congress.  For  purposes  of  this  Comment,  opposition  was  shown  in 
two  important  ways.  First  there  was  more  debate  on  the  constitutional 
issues  than  had  previously  taken  place  as  the  President's  supporters  at- 
tempted to  block  passage  of  the  offending  statutes.  In  addition,  the 
President  for  the  first  time  found  it  necessary  to  veto  two  measures 
which  he  considered  to  confer  improper  powers  upon  Congress. 

One  of  the  first  challenges  to  the  constitutionality  of  the  use  of 
concurrent  resolutions  during  this  period  occurred  during  a  1919 
debate  on  United  States  membership  in  the  League  of  Nations.  Some 
members  of  the  Senate  insisted  upon  a  treaty  provision  allowing  Con- 
gress to  declare  American  withdrawal  from  the  organization  by  concur- 
rent resolution.  Senator  Walsh  attacked  this  provision,  arguing  that  it 
went  beyond  the  concurrent  resolution  provisions  sanctioned  by  the 
1897  Senate  report.80  In  response  it  was  urged  that  Congress  had  the 
power  to  base  termination  of  membership  on  any  contingency  it  cared 
to  choose,  and  enactment  of  a  concurrent  resolution  could  be  taken  as 
such  a  contingency.81  Thus,  passage  of  a  resolution  would  automati- 
cally trigger  the  announcement  of  the  intention  to  withdraw  allowed 
by  the  treaty.82  In  this  view,  the  resolution  would  just  be  an  event,  no 
more  a  legislative  act  than  the  information  requests  sanctioned  by  the 
earlier  report.  The  argument  which  seems  to  have  prevailed,  however, 
was  that  the  measure  would  do  no  harm:  at  worst  the  President  might 
have  required  his  concurrence.  The  possibility  that  congressional  action 
alone  might  have  been  effective,  however,  would  not  have  survived  if 
the  term  "joint"  were  substituted  for  "concurrent."83  Thus,  the  provi- 
sion for  the  concurrent  resolution  was  retained  in  the  Senate  version 
of  the  Treaty,  but  the  issue  was  mooted  when  the  United  States  failed 
to  join  the  League  of  Nations. 

The  use  of  concurrent  resolutions  for  non-legislative  substantive 
purposes  did  not  die,  however.  Congress  passed  the  Budget  and  Ac- 
counting Bill  of  1920,  which  would  have  created  the  office  of  Comp- 
troller General.84   The  Comptroller  was  to  be  regarded  as  an  officer 


80.  58  Cong.  Rec.  8075  (1919). 

81.  Id.  at  8077. 

82.  Id.  at  8074. 

83.  Id.  at  8121,  8135. 

84.  H.R.  9783,  66th  Cong.,  2d  Sess.  (1920). 
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of  the  United  States,85  but  was  to  be  removable  by  concurrent  resolu- 
tion of  Congress  after  a  hearing  and  the  making  of  specified  findings. 
The  measure  was  vetoed  by  President  Wilson,  who  objected  to  this  use 
of  the  concurrent  resolution,  stressing  that  such  use  constituted  an  in- 
fringement upon  a  natural  incident  of  his  appointment  power.86  Ignor- 
ing the  debates  of  the  first  Congress  over  creation  of  the  office  of  Sec- 
retary of  the  Treasury,87  Congressmen  in  the  House  argued  in  response 
that  the  President  could  appoint  only  to  congressionally  created  offices, 
and  that  Congress  could  define  and  limit  such  offices  as  it  desired;8' 
the  passage  of  a  resolution  of  removal  was  simply  an  event  which  ter- 
minated the  tenure  of  the  Comptroller.  However,  this  modification  of 
the  contingency  theory  expressed  in  the  Senate  debates  on  the  League 
of  Nations  was  not  sufficient  to  prompt  the  House  to  override  the 
veto.89 

Wilson's  veto  seems  to  have  had  some  impact  on  the  practice  of 
authorizing  concurrent  resolutions,  for  thereafter  Congress  discon- 
tinued their  use  even  for  requesting  reports  on  river  and  harbor  im- 
provements— the  subject  of  the  1897  report.  The  statutory  language 
was  transmuted  into  a  provision  for  a  joint  resolution.90  While  the  stat- 
ute books  were  by  no  means  cleansed  of  measures  allowing  Congress 
to  request  an  investigation  by  resolution,91  many  years  passed  before 
the  device  was  to  reappear  other  than  as  a  mechanism  to  provide  infor- 
mation to  Congress. 

Only  three  weeks  before  the  President's  veto  of  the  Budget  and 
Accounting  Bill,  he  had  taken  a  similar  stand  against  a  measure  in  the 


85.  59  Cong.  Rec.  8612  (1920). 

86.  Id.  at  8609. 

87.  The  power  to  remove  officers  of  the  United  States,  was  debated  at  great  lergth 
by  the  first  Congress.  See  1  Annals  of  Congress  473-608  (1789)  and  D.  Morgan, 
Congress  and  the  Constitution  49-57  (1966).  It  was  concluded  that  this  power  must 
lie  in  the  Executive  under  the  Constitution,  and  therefore  was  not  subject  to  legislative 
grant.  In  order  that  this  be  clearly  understood,  the  first  Congress,  in  creating  the  office 
of  Secretary  of  Foreign  Affairs,  deleted  the  phrase  "to  be  removable  by  the  President,*' 
as  indicative  of  a  legislative  grant  of  power.  1  Annals  of  Congress  600-08  (1789). 
But  the  Congress  retained  a  reference  to  the  possibility  that  the  Secretary  be  removed 
by  the  President   1  Stat.  28,  29  (1789). 

88.  59  Cong.  Rec.  8612  (1920). 

89.  The  following  year  President  Harding  signed  a  bill  calling  for  the  removal  of 
the  Comptroller  General  by  joint  resolution.  Act  of  June  10,  1921,  ch.  18,  §  303,  42 
Stat  23-24. 

90.  Compare  Act  of  June  5,  1920,  ch.  252,  §  2,  41  Stat.  1010,  with  Act  of  Sept. 
22,  1922,  ch.  427,  §  12,  42  Stat  1043  and  Act  of  Mar.  3,  1925,  ch.  467,  §  8.  43  Stat. 
1191.  See  also  Act  of  June  30,  1922,  ch.  253,  tit.  2,  42  Stat  760  and  Act  of  Mar.  2. 
1923,  ch.  178,  tit.  2,  42  Stat  1420. 

91.  See,  e.g.,  Act  of  Nov.  9,  1921,  ch.  119,  §  19,  42  Stat.  216;  Act  of  Mar.  3. 
1925,  ch.  468,  43  Stat.  1203. 
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Legislative,  Executive,  and  Judicial  Appropriation  BUI,"  which  would 
have  bestowed  substantive  control  powers  on  a  joint  committee.  This 
bill  would  have  established  in  the  Joint  Committee  on  Printing  a  veto 
power  over  certain  types  of  government  publications.  Seeing  the  pros- 
pect of  committee  control  over  communication  between  the  executive 
branch  and  the  public,  President  Wilson  rejected  the  bill  as  an  invasion 
of  the  executive  function.93 

Yet  Wilson  was  not  consistent  in  his  opposition  to  the  vesting  of 
substantive  power  in  congressional  committees.  Only  the  year  before 
the  President  had  signed,  apparently  without  misgiving,  a  bill  establish- 
ing a  limited  version  of  the  same  power.94  That  act  had  required  that  all 
publications  within  the  stated  category  receive  legislative  authorization 
of  Congress  before  being  printed,  but  empowered  the  Joint  Committee, 
at  its  discretion,  to  authorize  continued  printing  until  the  end  of  the  leg- 
islative session.  Perhaps  the  difference  in  presidential  attitude  can  be 
attributed  to  the  way  in  which  the  powers  given  by  the  earlier  bill  had 
been  used.  At  the  time  the  President  vetoed  the  later  bill,  which  would 
have  made  the  Joint  Committee,  rather  than  Congress,  the  authorizing 
body,  the  Committee  had  already  put  a  stop  to  106  government  publi- 
cations.95 However,  the  provision  for  committee  control  of  printing 
seems  no  more  extreme  than  other  powers  given  the  Joint  Committee 
at  least  as  early  as  18 95. 90 

Unlike  the  use  of  concurrent  resolutions,  the  flow  of  committee 
veto  provisions  seems  to  have  been  unabated  by  the  President's  veto. 
However,  committee  power  remained  restricted  to  relatively  minor 
roles.  In  the  years  following  the  veto,  both  the  Joint  Committee  on 
the  Library  and  commissions  including  the  chairmen  of  the  House  and 
Senate  Committees  on  the  Library,  continued  to  select  or  approve  sites 
and  designs  for  memorials  in  the  Capital;97  the  Joint  Committee  on 


92.  H.R.  12610,  66th  Cong..  2d  Sess.  (1920).  set  forth  in  pertinent  part  at  59 
Cong.  Rec.  7026  (1920)  (message  from  the  President). 

93.  59  Cong.  Rec.  7026  ( 1920). 

94.  Act  of  Mar.  1,  1919.  ch.  86,  $  11,  40  Stat.  1270. 

95.  59  Cong.  Rec.  4803  (1920)  (remarks  of  Senator  Smoot).  The  1919  act  also 
repeated  an  1895  provision  granting  the  committee  power  to  take  whatever  measures  nec- 
essary to  promote  efficiency  in  government  printing.  Act  of  Jan.  12,  1895,  ch.  23,  § 
2.  28  Stat.  601. 

96.  Compare  section  10  of  the  1919  act,  which  placed  powers  in  the  hands  of  indi- 
vidual Congressmen.  See  note  113  supra,  and  accompanying  text.  The  act,  signed  by 
President  Wilson,  gave  control  over  allocation  of  space  in  government  buildings  in  the 
Capital  to  the  Public  Buildings  Commission.  Act  of  Mar.  1,  1919,  ch.  86,  §  10,  40  Stat. 
1269-70.  Four  of  the  Commission's  seven  members  were  to  be  members  of  Congress 
selected  by  the  President  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives. 

97.  E.g.,  Act  of  Aug.  15,  1921.  ch.  66,  42  Stat.  170;  Act  of  Dec,  16,  1921,  ch. 
8,  42  Stat.  349:  Act  of  April  25,  1922,  ch.  142,  42  Stat.  499-500;  Act  of  Mar.  3,  1923, 
ch.  234,  42  Stat.  1444;  Act  of  Mar.  12,  1924,  ch.  53,  43  Stat.  21;  Act  of  June  7,  1924, 
ch.  369,  §  14,  43  Stat.  666;  Act  of  June  7,  1924,  ch.  370,  §  2,  43  Stat.  666;  Act  of 
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Printing  continued  to  be  given  substantive  powers;98  and  certain  land 
acquisitions  for  diplomatic  use  abroad  were  made  subject  to  approval 
of  a  commission,  a  majority  of  the  members  of  which  were  Congress- 
men." When  appropriations  were  made  for  rental  of  office  space,  the 
expenditures  were  made  subject  to  the  discretion  of  the  Public  Build- 
ings Commission,  which  could  provide  space  in  government  buildings 
instead  of  authorizing  the  expenditures.100  The  Commission  was  also 
given  power  to  approve  leasing  or  improvement  of  buildings101  or 
acquisition  of  buildings  and  building  sites102  in  the  Capital. 

Although  these  uses  of  committees  and  commissions  with  congres- 
sional membership  appear  to  go  beyond  the  "investigate  and  report*' 
limitation  imposed  by  the  1898  House  report  and  are  not  designed  as 
steps  in  the  legislative  process,  the  substantive  effects  of  the  provisions 
seem  relatively  insignificant.  The  selection  of  sites  for  and  design  of 
monuments  in  the  Capital  are  functions  not  unlike  that  exercised  by 
the  Regents  of  the  Smithsonian  Institution,  while  the  roles  of  the  Joint 
Committee  on  Printing  and  the  Public  Buildings  Commission  seem 
peculiarly  intra-governmental  in  character.  Only  marginally  did  these 
bodies  exercise  those  "sovereign  functions  of  government"103  character- 
istic of  governmental  officers. 

In  1922,  the  extension  of  non-legislative  governmental  power  to 
Congressmen — at  the  instance  of  President  Harding,  rather  than  of 
Congress — once  again  became  the  subject  of  serious  congressional 
debate.  On  February  24  of  that  year,  the  Senate  submitted  to  its  Com- 
mittee on  the  Judiciary  a  directive  to  investigate  the  constitutionality 
of  the  presidential  appointment  of  Senator  Reed  Smoot  and  Congress- 
man Theodore  Burton  to  a  Federal  Commission  created  by  the  Act  of 
February  9,  1922. 11,4  The  powers  of  this  Commission,  which  was 
authorized  to  "refund  or  convert,  and  extend  the  time  of  payment  of 


June  7,  1924,  ch.  372,  43  Stat.  667;  Act  of  Jan.  23,  1925,  ch.  88,  §§  3-4,  43  Stat.  788. 
These  provisions  required  no  further  action  of  Congress.  Once  the  committee  had  taken 
the  requisite  iiCtion.  construction  couk!  begin. 

98.  Act  of  May  11,  1922.  ch.  189,  §  1,  42  Stat.  541  (regulation  of  printing  of 
government  documents  for  sale);  Act  of  June  7,  1924,  ch.  354,  §  1,  43  Stat.  658  (com- 
mittee empoweicd  to  authorize  waae  levels  in  the  Government  Printing  Office,  and  to 
act  as  a  final  appellate  body  when  the  Public  Printer  and  a  trade  committee  were  unable 
to  agree  on  wage  levels). 

99.  Act  of  Mar.  2.  1921.  ch.  1 13.  41  Stat.  1214. 

100.  E.g.,  Act  of  June  12,  1922.  ch.  218,  42  Stat.  642;  Act  of  May  28.  1924.  ch. 
204,  tits.  1-2,  43  Stat.  214,  216.  218;  Act  of  June  5,  1924,  ch.  266,  43  Stat.  433. 

101.  Act  of  July  1,  1922,  ch.  259,  42  Stat.  809;  Act  of  May  24,  1924,  ch.  203,  43 
Stat.  203. 

102.  Act  of  May  25,  1926,  ch.  380,  §  6,  44  Stat.  634. 

103.  F.  Mechem.  Public  Office  and  Officers  §  4  (1890). 

104.  Ch.  47.  S  1.  42  Stat.  363.  Unlike  statutes  providing  an  extra-legislative  role 
for  Congressmen,  this  act  did  not  require  the  appointment  of  legislators. 
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.  .  .  obligation^]  of  any  foreign  government  held  by  the  United 
States  .  .  .  ,"105  went  beyond  the  normal  investigative  function.  The 
Committee,  after  analyzing  the  purpose  of  the  officer  eligibility  clause 
of  the  Constitution,106  concluded  that  members  of  the  Commission  were 
officers  within  the  meaning  of  the  clause.  The  report  stressed  the 
danger  of  patronage  and  undue  executive  influence  on  legislation,  and 
declared  the  two  individuals  to  be  ineligible  for  the  respective  posi- 
tions.107 

Nevertheless,  on  March  8,  1922,  the  President  transmitted  to  the 
Senate,  pursuant  to  its  request,  an  opinion  on  the  matter  by  Attorney 
General  Daugherty.  The  Attorney  General  disagreed  with  the  Judici- 
ary Committee,  arguing  that  the  Congressmen's  duties  as  commis- 
sioners would  not  be  incompatible  with  their  duties  as  members  of  Con- 
gress, but  indeed  would  be  "auxiliary"  thereto  and  would  allow  mem- 
bers to  transmit  from  Congress  any  "further  considerationfs]" 
necessary  to  the  adjustment  of  foreign  obligations.108  Emphasizing  the 
limited  tenure,  restricted  object,  and  lack  of  emoluments  of  the  posi- 
tion, the  Attorney  General  stated  that  the  appointments  did  not  "offend 
.  .  .  the  Constitution."100  The  Senate  promptly  confirmed  the  ap- 
pointments. 

After  the  Harding  appointments,  Congress,  with  occasional  reluc- 
tance, continued  to  use  congressional  committees,  or  commissions  with 
congressional  membership,  for  extra-legislative  purposes.110  There 


105.  Id.  This  statement  of  commission  authority  was  also  included  in  the  name 
of  the  bill. 

106.  U.S.  Const.,  art.  I,  §  6,  cJ.  2.  See  text  preceding  note  294  infra. 

The  Committee  deliberately  and  explicitly  ignored  judicial  definitions  of  the  term 
"officer"  which  had  been  promulgated  in  a  different  context.  One  of  the  better  known 
definitions  can  be  found  in  United  States  v.  Hartwell,  73  U.S.  (6  Wall.)  385  (1867): 
"An  office  is  a  public  station,  or  employment,  conferred  by  the  appointment  of  govern- 
ment. The  term  embraces  the  ideas  of  tenure,  duration,  emolument,  and  duties."  Id. 
at  393.  In  Hartwell  the  Court  construed  the  term  as  employed  in  a  criminal  statute 
regulating  the  conduct  of  officers.  Contrary  to  the  practice  in  interpreting  criminal  stat- 
utes, the  Committee  held  that  as  used  in  defining  congressional  power  the  term  should 
be  interpreted  broadly.  S.  Rep.  No.  563,  67th  Cong.,  2d  Sess.  (1922),  quoted  in  62 
Cong.  Rec.  5259-60  (1922). 

107.  S.  Rep.  No.  563,  67th  Cong.,  2d  Sess.  (1922),  set  forth  in  62  Cong.  Rec. 
5257-60  (1922),  quoted  in  6  Cannon's  Precedents  of  the  House  of  Representatives 
§  64  (1935). 

108.  6  Cannon's  Precedents  of  the  House  of  Representatives  5  64  at  74-75 

(1935). 

109.  Id.  at  75. 

110.  In  creating  the  United  States  Coal  Commission  only  a  few  months  after  the 
Harding  appointments,  Congress  expressly  forbade  appointment  of  Congressmen  to 
membership.  Act  of  Sept.  22,  1922,  ch.  412,  42  Stat.  1023.  Two  years  thereafter,  how- 
ever, congressional  membership  was  authorized  on  the  National  Capitol  Parks  Commis- 
sion, which  was  given  authority  to  acquire  land  by  purchase  or  condemnation.  Act  of 
June  6,  1924,  ch.  270,  §§  1-2,  43  Stat.  463.   Although  this  provision  allowed  Congress- 
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was  little  presidential  opposition  until  1937,  when  President  Roose- 
velt111— on  the  advice  of  his  Attorney  General112 — vetoed  a  joint  reso- 
lution creating  a  New  York  World's  Fair  Commission,  thereby  returning 
the  congressional  committee  to  its  traditional  limited  use  of  investigat- 
ing and  reporting.113 

3.    The  Modern  Era 

a.    Reorganization  and  Springer 

Despite  the  incidence  of  congressional  membership  on  commis- 
sions the  1920's,  Congress  apparently  did  not  resume  serious  at- 
tempts at  extra-legislative  control  over  administration  activities  until 
the  early  1930's.  The  Legislative  Appropriation  Act  of  1932114  was 
the  first  in  a  series  of  reorganization  acts  providing  for  such  control.11"5 


men  to  expend  for  public  purposes  money  appropriated  by  themselves  and  their  col- 
leagues, it  was  not  unlike  functions  served  by  the  Regents  of  the  Smithsonian  Institution 
or  the  Library  Committee.  In  1926,  however,  Congress  created  the  Foreign  Service 
Building  Committee,  a  majority  of  which  was  to  be  taken  from  the  ranks  of  Congress. 
Act  of  May  7,  1926,  ch.  250,  §  2,  44  Stat.  403.  Acquisition  of  land  in  foreign  countries 
by  the  Secretary  of  State  for  the  foreign  service  was  to  be  made  only  with  the  concur- 
rence of  the  Commission.  Id.  $  I. 

111.  H.R.  Doc.  No.  252,  75th  Cong.,  1st  Sess.  1-2  (1937). 

112.  39  Op.  Att*y  Gen.  61  (1937).  Attorney  General  Cummings  advised  the 
President  that  the  joint  resolution  authorizing  a  Commission  composed  chiefly  of  mem- 
bers of  Congress  to  appoint  and  prescribe  the  duties  Of  a  United  States  Commissioner 
General,  oversee  expenditure  of  funds  appropriated  for  the  Commission,  and  administer 
the  powers  granted  by  the  resolution,  invaded  the  province  of  the  Executive.  Id.  at  62. 
The  Attorney  General  drew  heavily  on  Springer  v.  Philippine  Islands,  277  U.S.  189 
(1928),  and  upon  an  opinion  of  former  Attorney  General  Mitchell,  37  Op.  Att'v  Gen. 
56  (1933),  condemning  a  committee  veto  provision  subsequently  vetoed  by  President 
Hoover.  See  discussion  accompanying  notes  121-36  infra. 

113.  Congressmen  continue  to  be  utilized  on  commissions,  primarily  for  purposes 
of  study  and  report.  Recent  acts  establishing  commissions  and  providing  for  congres- 
sional membership  thereon  include  the  following:  Act  of  July  24,  1970,  Pub.  L.  No. 
91-354,  §  2(a),  84  Stat.  468;  Act  of  Sept.  22,  1970,  Pub.  L.  No.  91-405,  §  104,  84  Stat. 
846;  Act  of  Oct  15,  1970,  Pub.  L,  No.  91-452,  §  1202,  84  Stat.  960;  Act  of  Oct.  27, 
1970,  Pub.  L.  No.  91-513,  §  601,  84  Stat.  1280;  Act  of  Dec.  31,  1970,  Pub.  L.  No.  91- 
605,  §  123,  84  Stat.  1727;  Act  of  June  23,  1972,  Pub.  L.  No.  92-318,  §  i40(b)(l), 
(g)(1),  86  Stat.  282;  Act  of  July  13,  1972,  Pub.  L.  No.  92-352,  §  602,^86  Stat.  497; 
Act  of  Oct.  13,  1972,  Pub.  L.  No.  92-484,  §  4,  86  Stat.  798;  Act  of  Oct.  13,  1972,  Pub. 
L.  No.  92-489,  §  2,  86  Stat.  807;  Act  of  Oct  18,  1972,  Pub.  L.  No.  92-500,  86  Stat. 
875;  Act  of  Sept.  30,  1974,  Pub.  L.  No.  93-426,  §  5,  88  Stat.  1166;  Act  of  Dec.  19, 
1974,  Pub.  L.  No.  93-526,  §  202,  88  Stat.  1695;  Act  of  Dec.  27,  1974,  Pub.  L.  No.  93- 
556,  §  4,  88  Stat  1789;  Act  of  Dec.  31,  1974,  Pub.  L.  No.  93-568,  88  Stat.  1855;  Act 
of  Jan.  2,  1975,  Pub.  L.  No.  93-580,  88  Stat  1910. 

114.  47  Stat.  382. 

115.  Statutes  calling  for  disapproval  by  simple  or  concurrent  resolution  of  plans  for 
reorganization  submitted  to  Congress  include:  Legislative  Appropriation  Act  of  1932. 
ch.  314,  §  407,  47  Stat.  414  (simple  resolution  disapproval); 

Reorganization  act  of  1939,  ch.  36,  §  5,  53  Stat.  562  (concurrent  resolution  disap- 
proval); 
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The  Act  authorized  the  President  to  consolidate  executive  agencies  and 
functions  by  Executive  Order.  The  order  was  to  be  ineffective  for  60 
days,  during  which  period  either  House  of  Congress  was  empowered 
to  "pass  a  resolution  disapproving  of  such  Executive  Order,  or  any  part 
thereof,"  in  which  case  the  order  was  to  be  "null  and  void  to  the  ex- 
tent of  such  disapproval."116  Thus  the  Act  not  only  allowed  disapproval 
of  the  President's  proposal  by  a  single  House,  but  it  purported  to  allow 
selective  disapproval.117  The  Act,  which  had  been  approved  by  the 
President,  was  brought  under  constitutional  siege  by  the  Attorney  Gen- 
eral the  following  year.  In  advising  the  President  to  veto  the  Urgent 
Deficiency  Bill,118  which  contained  a  committee  veto,  Attorney  General 
Mitchell  said  of  the  Legislative  Appropriation  Act: 

It  must  be  assumed  that  the  functions  of  the  President  under  this  act 
were  executive  in  their  nature  or  they  could  not  have  been  constitu- 
tionally conferred  upon  him,  and  so  there  was  set  up  a  method  by 
which  one  House  of  Congress  might  disapprove  Executive  action. 
No  one  would  question  the  power  of  Congress  to  provide  for  delay  in 
the  execution  of  such  an  administrative  order,  or  its  power  to  with- 
draw the  authority  to  make  the  order,  provided  the  withdrawal  takes 
the  form  of  legislation.  The  attempt  to  give  to  either  House  of  Con- 
gress, by  action  which  is  not  legislation,  power  to  disapprove  admin- 
istrative acts,  raises  a  grave  question  as  to  the  validity  of  the  entire 
provision  in  the  Act  of  June  30,  1932,  for  Executive  reorganization 
of  governmental  functions.119 
The  primary  target  of  the  Attorney  General's  opinion,  however, 


Reorganization  Act  of  1945,  ch.  582,  §  6,  59  Stat.  616  (concurrent  resolution  dis- 
approval); 

Reorganization  Act  of  1949,  ch.  226,  §  6,  63  Stat  205  (simple  resolution  disap- 
proval); 

Defense  Reorganization  Act  of  1958,  Pub.  L.  No.  85-599,  §  3,  72  Stat.  514-15  (plan 
submitted  by  Secretary  of  Defense,  simple  resolution  disapproval); 

Arms  Control  and  Disarmament  Act,  Pub.  L.  No.  87-297,  §  47,  75  Stat.  638  (1961) 
(simple  resolution  disapproval); 

Act  of  Mar.  24,  1972.  Pub.  L.  No.  92-261,  §  5,  86  Stat.  107  (simple  resolution  dis- 
approval). 

116.  47  Stat  414.  Under  this  Act  President  Hoover  submitted  several  reorganiza- 
tion plans  in  December  1932.  AH  were  disapproved.  H  R.  Res.  334,  72d  Cong.,  2d 
Sess..  76  Cong.  Rfc.  2 1 26  ( 1933  ). 

117.  This  power  was  never  exercised  by  erther  House. 

118.  H.R.  13975  72d  Cong..  2d  Sess.  (1933). 

119.  37  Op.  Att'y  Gen.  56,  63-64  (1933).    Before  the  Attorney  General  issued 

his  opinion  on  the  Urgent  Deficiency  Bill,  Congress  had  provided  for  removal  by  con- 
current resolution  of  members  of  the  T.V.A.  board.  16  U.S.C.  §  831c(f)  ( 1970).  This 
provision,  S'milar  lo  that  ve«oe*J  by  President  Wilson  in  1920.  was  later  construed  in 
Morgan  v.  T.V.A..  1 15  F.2d  ^90  (6th  Cir.  1940).  not  to  preclude  removal  by  the  Presi- 
dent. The  coik;  cling  S-virgc.  v.  The  Philippine  Islands.  277  U.S.  189  (1928).  sug- 
gested that  the  Act  would  be  of  questionable  validity  if  concurrent  resolution  were  the 
only  means  of  removal.    1 15  F.2d  ar  993. 
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was  the  provision120  that  would  have  empowered  the  Joint  Committee 
on  Internal  Revenue  Taxation  to  veto  individual  federal  tax  refunds  in 
excess  of  $20,000.  The  principal  support  for  the  objection  to  this  pro- 
vision, and  to  the  provision  for  congressional  disapproval  in  the  reor- 
ganization act,  was  Springer  v.  The  Philippine  Islands,121  which  the  At- 
torney General  had  successfully  argued  as  Solicitor  General  before  the 
Supreme  Court  some  five  years  before.122  This  decision,  based  not  on 
the  Constitution  but  on  the  separation  of  powers  provisions  of  the  Philip- 
pine Organic  Act,  remains  virtually  the  only  federal  judicial  statement 
on  limits  to  the  governmental  powers  of  legislators. 

Springer  was  a  quo  warranto  action  wherein  the  Governor  General 
of  the  Philippine  Islands  contended  that  an  election  of  directors  of  two 
largely  government  owned  corporations,  the  National  Coal  Company 
and  the  Philippine  National  Bank,  had  been  illegal.  The  vote  of  gov- 
ernment owned  stock  in  each  of  these  corporations  was  vested  by  stat- 
ute in  a  committee  consisting  of  the  Governor  General,  the  President 
of  the  Senate,  and  the  Speaker  of  the  House.123  The  applicable  law 
was  the  Philippine  Organic  Act  of  1916124  establishing  a  government 
of  three  branches  modeled  after  that  of  the  United  States,  and  providing 
that  "all  executive  functions  of  the  government  must  be  directly  under 
the  Governor  General  or  within  one  of  the  executive  departments  un- 
der the  supervision  and  control  of  the  Governor  General."125  This  Act 
bears  a  relation  to  the  governmental  affairs  of  the  Philippines  "not  un- 
like that  borne  by  a  State  constitution  to  the  state,"126  and  the  Court, 
as  a  matter  of  interpretation  and  construction,  dealt  with  the  Act  as  if 
it  were  a  State  constitution.  The  Court  began  its  analysis  by  noting 
that  while  the  constitutions  of  some  of  the  states  "expressly  provide  in 
one  form  or  another  that  the  legislative,  executive  and  judicial  powers 
of  the  government  shall  be  forever  separate  and  distinct  from  each 
other,"127  that  of  the  United  States  does  not.  Over  the  objection  of 
Justice  Holmes,  joined  by  Justice  Brandeis,128  the  Court,  citing  Kil- 


120.  The  bill  was  vetoed  by  President  Hoover  on  the  basis  of  the  Attorney  Gener- 
al's advice.  76  Cong.  Rec.  2445-46  (1933). 

121.  277  U.S.  189  (1928). 

122.  For  someone  with  access  to  Mitchell's  papers  from  this  period,  it  would  be  in- 
teresting to  learn  whether  the  Springer  case  was  brought  to  create  a  precedent  which 
could  later  be  used  to  attack  extra-legislative  congressional  activity. 

123.  277  U.S.  at  198.  The  Philippine  legislature  had  included  similar  provisions 
in  the  acts  creating  the  National  Petroleum  Company,  the  National  Development  Com- 
pany, the  National  Cement  Company,  and  the  National  Iron  Company.  Id.  at  199. 

124.  Act  of  Aug.  29,  1916,  ch.  416,  39  Stat.  545. 

125.  Id.  §  22. 

126.  277  U.S.  189,  200  (1928). 

127.  277  U.S.  at  201. 

128.  Id.  at  209. 
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bourn  v.  Thompson,129  stated  that  the  principle  expressed  in  the  State 
constitutions  was  nevertheless  identical  to  that  controlling  the  Federal 
Government,  and  that  this  was  the  standard  applicable  to  Springer}*0 
The  consequence  of  this  holding  was  that  the  Court's  discussion,  while 
actually  concerned  with  Philippine  law,  serves  also  as  an  interpretation 
of  the  United  States  Constitution,  albeit  as  dictum. 

A  significant  feature  of  this  case  was  the  Court's  definition  of  the 
legislative  role:  "legislative  power,  as  distinct  from  executive  power" 
is  "the  authority  to  make  laws,  but  not  to  enforce  them  or  appoint  the 
agents  charged  with  the  duty  of  such  enforcement."181  The  Court 
noted  that  the  President  of  the  Senate  and  the  Speaker  of  the  House 
were  not  serving  in  a  legislative  capacity  on  the  committee,  nor  did  their 
function  have  a  judicial  aspect.  This  sufficed  in  the  present  context 
for  the  Court  to  conclude  that  members  of  the  committee  functioned 
in  an  executive  capacity.132  While  they  were  not  appointed,  they  had 
these  executive  positions  by  reason  of  their  positions  in  the  legislature. 
The  Court  added  that  if  the  legislature,  which  was  denied  the  appoint- 
ment power,  were  allowed  to  engraft  executive  duties  on  legislative  of- 
fice, this  would  "usurp  the  power  of  appointment  by  indirection.**18* 
Without  deciding  whether  committee  members  were  public  officers  in 
a  strict  sense,  the  court  considered  them  to  be  "public  agents  at  least, 
charged  with  the  exercise  of  executive  functions  and,  therefore,  beyond 
the  appointing  power  of  the  legislature."13*  Read  narrowly,  the  case 
holds  that  the  legislature  can  not  place  legislators,  by  appointment  or 
otherwise,  in  positions  where  they  would  wield  executive  power.  A 
broader  message  is  also  clear:  the  legislature  is  limited  to  lawmaking; 
it  cannot  enforce  or  execute  the  laws. 

The  Attorney  General's  invocation  of  Springer,  and  President 
Hoover's  subsequent  veto  of  the  Urgent  Deficiency  Bill  marked  a  brief 
period  of  congressional  retreat.  Following  the  Hoover  veto,  Congress 
again  considered  a  reorganization  proposal.  Attempts  to  include  legis- 
lative veto  provisions  in  the  Bill  were  made  in  both  Houses  but  failed; 

129.  103  U.S.  168  (1880). 

130.  277  U.S.  at  201. 

131.  Id.  at  202. 

132.  Id. 

133.  277  U.S.  at  202. 

134.  Id.  at  203.  Springer  and  Attorney  General  Mitchell's  opinion  based  thereon, 
have  constituted  the  bulwark  of  later  attacks  on  the  creation  of  extra-legislative  congres- 
sional powers.   See  generally  the  sources  subsequent  to  1933  cited  in  note  9  supra. 

The  Springer  Court  went  on  to  compare  a  Colorado  case,  Stockman  v.  Leddy,  55 
Colo.  24,  129  P.  220  (1912).  In  Stockman  the  State  legislature  had  established  a 
commission  to  investigate  and  determine  steps  necessary  to  protect  the  State's  water 
rights,  but  apparently  not  with  an  eye  to  legislation.  The  Colorado  court  found  the  act 
creating  the  study  commission  to  be  unconstitutional.  If  the  Supreme  Court's  apparent 
approval  of  Stockman  is  taken  seriously,  it  would  seem  to  cast  doubt  even  on  some  of 
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debate  indicated  acceptance  of  the  Attorney  General's  proposition  that 
such  power  was  properly  exercised  only  with  the  concurrence  of  both 
Houses  and  opportunity  for  presidential  veto.186  Title  IV  of  the  Treas- 
ury and  Post  Office  Appropriation  Act  of  193418e  provided  for  a  60- 
day  delay  in  effectiveness,  but  Congress  could  disapprove  the  reor- 
ganization order  during  this  period  only  by  legislation.187 

This  congressional  reticence  was  short  lived,  however.  In  1938, 
Congress  attempted  to  pass  another  reorganization  act.  President 
Roosevelt  actively  supported  a  version  which  would  allow  effective  dis- 
approval of  his  proposals  only  by  proper  passage  of  a  joint  resolution, 
comraentiiig:  "Such  a  [concurrent]  resolution  cannot  repeal  Executive 
action  taken  in  pursuance  of  a  law."188  The  House,  however,  insisted 
upon  inclusion  of  an  authorization  for  disapproval  by  concurrent  resolu- 
tion, and  the  bill  died  in  committee.139  Congress  attacked  reorganiza- 
tion with  renewed  vigor  the  following  year.  Pouncing  upon  a  contem- 
porary Supreme  Court  decision,  Currin  v.  Wallace,™  supporters  of  a 
concurrent  resolution  provision  in  the  1939  reorganization  bill141  analo- 
gized a  congressional  vote  to  the  farmer  vote  allowed  in  Currin, 
considering  it  a  mere  contingency  necessary  to  effectuate  prior  legisla- 
tion.142 After  much  debate,  the  Reorganization  Act  of  1939,  with 
provision  for  the  rejection  of  the  President's  proposals  by  concurrent 
resolutions,148  was  finally  passed  and  signed  by  the  President. 


the  more  accepted  congressional  uses  of  commissions.  Springer,  however,  distinguished 
the  use  of  Congressmen  on  the  Board  of  Regents  of  the  Smithsonian  Institution,  attri- 
buting that  use  to  the  "peculiar  character  of  the  institution."  277  U.S.  at  204. 

135.  76 Cong.  Rec.  3537-40  (1933). 

136.  Act  of  Mar.  3,  1933,  ch.  212,  §  407,  47  Stat.  1519.  For  a  detailed  discussion 
of  the  reorganization  acts  see  Ginnane,  supra  note  13,  at  576-82;  Harris,  supra  note 
12,  at  206-10. 

137.  Act  of  Mar.  3,  1933,  ch.  212,  §  407,  47  Stat.  1519. 

138.  83  Cong.  Rec.  4487  (1938). 

139.  See  83  Cong.  Rec.  5003-11,  5123-24  (1938). 

140.  306  U.S.  1  (1939). 

141.  H.R.  4425,  76th  Cong.,  1st  Sess.  (1939). 

142.  See  H.R.  Rep.  No.  120,  76th  Cong.,  1st  Sess.  6  (1939).  For  a  discussion  and 
references  to  Congressional  debate,  see  Ginnane,  supra  note  13,  at  579-80;  Millet  &  Rog- 
ers, The  Legislative  Veto  and  the  Reorganization  Act  of  1939,  1  Pub.  Admin.  Rev.  176 
(1941). 

143.  53  Stat.  562.  Since  the  1939  Act,  legislative  veto  provisions  have  persisted 
in  governmental  reorganization  authorizations.  As  it  was  originally  reported  by  the  Sen- 
ate Committee  on  the  Judiciary,  the  Reorganization  Act  of  1945  would  have  allowed 
disapproval  by  simple  resolution,  a  provision  identical  to  that  to  which  Mr.  Mitchell  had 
objected.  The  Committee  report  urged:  "Such  a  delegation  of  legislative  power  does 
not  operate  to  deprive  either  House  of  the  Congress  of  its  constitutional  right  to  have 
no  change  made  in  the  law  relating  to  organization  of  the  Government  without  the  as- 
sent of  at  least  a  majority  of  its  Members  present  and  voting."  S.  Rep.  No.  6?8.  ~<Hh 
Cong.,  1st  Sess.  3  (1945).  Nevertheless,  the  1945  act  finally  passed  maintained  the 
1939  provision  for  concurrent  resolution.  Act  of  Dec.  20,  1945,  ch.  582,  §  6,  59  Stat. 
616. 


65-395  0  -  76  -  11 
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b.    World  War  11  and  Following — The  Concurrent  Resolution  and 
Presidential  Acquiescence 

The  1939  Reorganization  Act  heralded  the  beginning  of  an  almost 
explosive  increase  in  the  use  of  concurrent  resolution  provisions  as  a 
means  of  controlling  executive  powers  and  actions.  During  the  War 
years  and  into  the  early  1950's  the  device  was  used  primarily  to  allow 
Congress  to  terminate  statutory  power  given  to  the  President  or  other- 
wise effectively  repeal  a  statute.  Congress'  assumed  powers  ranged 
from  the  ability  to  repeal  daylight  savings  time144  to  the  termination  of 
the  President's  power  under  the  Lend  Lease  Act.145 

For  the  most  part,  early  resolution  provisions  such  as  those  estab- 
lishing the  right  to  repeal  statutory  powers,  gave  Congress  only  broad, 
generalized  power  over  the  executive.  But  there  were  exceptional  sit- 
uations where  Congress  reserved  the  power  to  exercise  a  much  more 
detailed  control  over  administrative  decisions.  One  of  the  most  note- 
worthy of  these  exceptions  is  the  Alien  Registration  Act  of  1940146  and 
subsequent  related  acts.147  These  acts  generally  authorize  the  Attor- 
ney General  to  suspend  deportation  of  particular  aliens  otherwise  eli- 
gible for  deportation.  For  certain  classes  of  aliens,  the  acts  require  that 

In  1949  Congress  provided  that  a  reorganization  plan  submitted  by  the  President 
could  be  disapproved  by  a  majority  of  the  membership  of  either  House.  Act  of  June 
20,  1949,  ch.  226,  §  6,  63  Stat.  205.  While  this  legislation  was  under  consideration, 
President  Truman  had  recommended  continuation  of  the  concurrent  resolution  provision, 
H.R.  Rep.  No.  23,  81st  Cong.,  1st  Sess.  2  (1949),  and  the  Attorney  General  submitted 
to  Congress  a  memorandum  disagreeing  with  former  Attorney  General  Mitchell's  "dic- 
tum" concerning  the  Reorganization  Act  of  1933.  The  Attorney  General  suggested  that 
such  legislation  was  in  the  nature  of  a  contract  between  the  President  and  Congress. 
The  President,  in  signing  the  Act,  undertook  to  consult  with  Congress  before  utilizing 
the  authorized  power,  and  to  can-y  out  a  reorganization  plan  only  if  members  of  Con- 
gress did  not  object.  S.  Rep.  No.  232,  81st  Cong.,  1st  Sess.  20  (1949).  In  1957  the 
language  of  the  1949  Act  requiring  vote  of  a  majority  of  the  membership  was  removed, 
so  that  a  simple  majority  of  those  voting  would  suffice  for  disapproval.  Act  of  Sept. 
4,  1957,  Pub.  L.  No.  85-286,  71  Stat.  611. 

The  Defense  Reorganization  Act  of  1958,  Pub.  L.  No.  85-599,  72  Stat.  514,  seems 
to  be  the  only  reorganization  act  in  recent  years  to  have  evoked  a  presidential  response. 
That  Act  authorized  the  Secretary  of  Defense  to  submit  plans  for  reorganizing  the  mili- 
tary directly  to  Congress,  without  providing  for  presidential  oversight.  The  Secretary's 
plan  was  subject  to  disallowance  by  vote  of  either  House.  Id.  §  3,  72  Stat.  515.  In 
signing  the  Act  President  Eisenhower  made  clear  that  he  had  instructed  the  Secretary 
to  submit  to  him  any  reorganization  plans.   Harris,  supra  note  12,  at  210. 

144.  Act  of  Jan.  20,  1942,  ch.  7,  §  2,  56  Stat.  9. 

145.  Act  of  Mar.  11,  1941,  ch.  11,  §  3(c),  55  Stat.  32.  For  a  discussion  of  the 
statutory  provisions  of  this  era,  see  Ginnane,  supra  note  13,  at  582-92;  White,  Executive 
Responsibility  to  Congress  Via  Concurrent  Resolutions,  36  AM.  Pol.  Sci.  Rev.  895 
(1942).  For  a  compilation  of  statutes  authorizing  control  by  resolution,  see  Appendix 
A. 

146.  Ch.  439,  54  Stat.  67. 

147.  Act  of  July  1,  1948,  ch.  783,  62  Stat.  1208;  Act  of  June  27,  1952,  ch.  477, 
§  244(5)(b),  (c),  66  Stat.  216. 
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the  deportation  proceed  unless  the  suspension  is  approved  by  concur- 
rent resolution.  In  other  cases,  Congress  can  disapprove  partic- 
ular suspensions  by  simple  resolution  and  thus  order  deportation. 
Another  exception,  the  Federal  Airport  Act148  allows  congressional 
disapproval  of  particular  airport  projects,  a  function  characteristic 
of  Congress'  later  use  of  the  committee  veto.  Following  a  de- 
cline in  use  of  simple  and  concurrent  resolution  provisions  in  the 
1960's,  the  1970's  have  seen  a  resurgence  of  the  devices  in  a 
much  broader  range  of  use.149  The  measures  have  been  used  to 
control  specific  executive  activities,  and  have  been  increasingly  used  to 
retain  congressional  control  over  administrative  rulemaking.150 

Prior  to  World  War  II  presidential  opposition  had  been  important 
in  limiting  use  of  concurrent  resolutions.  During  the  period  between 
the  World  Wars,  Congress  had  begun  to  show  increasing  interest  in  the 
concurrent  resolution  as  a  means  of  exercising  non-legislative  power. 
Yet,  each  time  Congress  had  attempted  to  make  use  of  the  device,  it 
had  met  with  opposition.  President  Wilson  had  vetoed  the  provision 
permitting  removal  of  the  Comptroller  General,151  and  criticism  of  a 
prior  reorganization  act  by  Attorney  General  Mitchell,  advising  Hoover 
to  veto  the  Urgent  Deficiency  Act,  had  caused  Congress  to  remove  a 
concurrent  resolution  provision  from  the  1934  act.152  President  Roose- 
velt made  no  such  stand  against  the  device.  Although  he  had  indicated 
a  dislike  for  such  provisions  in  his  1938  comments  to  Congress  on  the 
proposed  reorganization  act,103  he  signed  the  Lend  Lease  Act  and  other 
concurrent  resolution  provisions  in  silence. 

Only  subsequent  to  the  work  on  control  of  administration  by  reso- 
lutions and  committees  by  Robert  W.  Ginnane,154  then  of  the  Solicitor 
General's  office,  was  Roosevelt's  attitude  on  these  provisions  revealed. 
In  an  unprecedented  but  little  noted  article  in  Harvard  Law  Review,1™ 
Justice  Jackson,  inspired  by  Ginnane's  work,  published  "a  presidential 
legal  opinion"  submitted  for  safekeeping  by  the  President  to  Mr.  Jack- 
son during  the  latter's  tenure  as  Attorney  General.156 

The  President's  confidential  opinion  was  formulated  in  response 

148.  Ch.  251,  §  8,  60  Stat  174. 

149.  Sec  note  145,  supra. 

150.  See  Ginnane,  supra  note  13,  at  577. 

151.  See  note  103 Aupra. 

152.  See  note  123  supra. 

153.  See  note  138  supra. 

154.  See  note  13  supra. 

155.  Jackson,  A  Presidential  Legal  Opinion,  66  Harv.  L.  Rev.  1353  (1953).  The 
failure  of  a  number  of  commentators  to  note  this  work  may  be  due  to  the  failure  of 
Shepard's  to  include  it  among  the  sources  citing  Ginnane's  article. 

156.  The  text  of  the  President's  memorandum  is  reproduced  in  Justice  Jackson's  ar- 
ticle. Id.  at  1357-58. 
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to  congressional  passage  of  the  Lend  Lease  Act,  which  Mr.  Roosevelt 
considered  "constitutionally  objectionable  but  politically  necessary.**157 
The  concurrent  resolution  provision  in  the  Lend  Lease  Act  had  been 
sponsored  by  the  President's  supporters  as  an  inducement  for  Congress 
to  grant  extraordinary  powers.  Roosevelt,  who  apparently  had  not 
assented  to  the  provision,  shared  the  view  of  his  political  enemies  that 
the  provision  was  unconstitutional;  but  he  felt  that  public  relevation  of 
his  views  would  result  in  loss  of  vitally  needed  support.188  At  the  same 
time  the  President  foresaw  the  possibility  of  having  to  challenge  the 
constitutionality  of  the  provision  and  force  Congress  to  override  his  veto 
in  order  to  revoke  his  powers.  "[H]e  wanted  a  record  that  his  constitu- 
tional scruples  did  not  arise  only  after  the  shoe  began  to  pinch,  and, 
so  far  as  possible,  to  excuse  his  approval  and  counteract  its  effect.  He 
did  not  want  the  precedent  created  by  his  yielding  to  ripen  into  a  cus- 
tom which  would  impair  the  powers  which  properly  appertained  to  his 
great  office."159 

Notwithstanding  Mr.  Roosevelt's  privately  expressed  doubts,  his 
acquiescence  in  the  use  of  concurrent  resolutions  during  the  war  was 
continued  by  President  Truman  and  his  successors.  Use  of  resolutions, 
simple  and  concurrent,  has  spread  beyond  the  termination  of  statutory 
authority,  and  has  become  fairly  common,  with  only  occasional  presi- 
dential protest.160 


157.  Id.  at  1353. 

158.  Id.  at  1356-57. 

159.  Id.  at  1357. 

160.  For  an  indication  of  the  uses  made  of  concurrent  and  simple  resolutions,  see 
the  compilation  in  Appendix  A.  President  Eisenhower  criticized  but  signed  a  defense 
reorganization  act  which  contained  a  provision  for  disapproval  by  resolution,  see  note 
142  supra,  and  President  Nixon  vetoed  the  War  Powers  Resolution,  87  Stat.  555  (1973), 
claiming  its  provision  for  a  concurrent  resolution  to  direct  the  President  to  disengage 
from  hostilities  not  entered  into  with  statutory  authority  was  unconstitutional.  9 
Weexxy  Com  p.  Pres.  Doc.  1285  (Oct.  24,  1973).  Congress  overrode  the  President's 
veto.  119  Cong.  Rec.  H9641-61,  S20093-116  (daily  ed.,  Nov.  7,  1973).  Later,  Presi- 
dent Nixon  approved  without  comment  the  Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  No.  93-159,  87  Stat  627,  which  allowed  Congress  to  veto  proposed 
changes  in  Federal  regulations  concerning  oil  products.  It  was  reported  that  the  Presi- 
dent disapproved  of  a  provision  for  congressional  disapproval  of  energy  conservation 
plans  ordered  pursuant  to  a  subsequent  energy  bill,  H.R.  11450,  93d  Cong.,  1st  Sess. 
(1973).  See  N.Y.  Tunes,  Dec.  20,  1973,  at  1,  col.  6. 

However,  it  appears  that  his  objections  in  this  case  were  not  founded  on  principle. 
While  the  President  objected  to  the  particular  disapproval  provisions  adopted  by  the  con- 
ference committee,  he  had  in  fact  sought  authority  to  institute  emergency  plans  subject 
to  congressional  veto  by  simple  resolution  within  15  days.  See  31  Cong.  Quart.  3335, 
3355  (1973).  When  the  President  eventually  vetoed  the  corresponding  Senate  bill,  S. 
2589,  the  provisions  for  legislative  veto  were  not  among  his  enumerated  reasons.  120 
Cong.  Rec.  S2883  (daily  ed.,  Mar.  6,  1974). 

In  his  veto  of  the  Atomic  Energy  Act  Amendments  of  1974,  H.R.  15323,  93d 
Cong.,  2d  Sess.  (1974),  President  Ford  objected  to  a  new  use  of  the  concurrent  resolu- 
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c.    The  Postwar  Rise  of  the  Committee  Veto  and  Presidential  Opposi- 
tion 

In  marked  contrast  to  executive  acquiescence  to  the  use  of  resolu- 
tions, Presidents  since  Roosevelt  have  vigorously  opposed  use  of  the 
committee  veto.  Formal  committee  control  over  administration  had 
been  disapproved  by  Presidents  Wilson  and  Hoover,  and  President 
Roosevelt's  opposition  to  such  measures  was  clear  from  his  veto  of  the 
New  York  World's  Fair  Commission.191  Yet,  like  the  concurrent  reso- 
lution, modern  use  of  committee  control  seems  to  find  its  roots  in  World 
War  II  during  the  Roosevelt  Administration.  Control  by  committee  de- 
veloped more  slowly  than  did  control  by  resolution,  but  it  has  flourished 
nevertheless.1'2 

While  the  primary  purpose  of  resolutions  was  to  give  broad  powers 
of  control  over  the  executive  to  Congress,  committee  control  was  used 
predominantly  to  supervise  spending  for  particular  projects.  Commit- 
tees often  were  given  final  say  in  public  construction  projects  and  in 
disposal  or  acquisition  of  military  property.  The  earliest  of  these  pro- 
visions, enacted  during  World  War  n,  did  not  establish  formal 
committee  veto  power;  rather  it  facilitated  control  at  an  informal  level. 
Such  "informal  committee  vetoes,"  which  have  persisted  and  remain 
quite  common,  typically  were  established  by  a  statute  authorizing  ad- 
ministrative action,  but  requiring  the  administrator  to  report  to  a  com- 
mittee in  advance  of  any  proposed  action.  Often  there  was  a  specified 
waiting  period  before  the  proposed  action  could  be  taken.  Thus  the 
Act  of  March  26,  1943,  passed  during  Roosevelt's  administration,  re- 


tion.  In  that  bill  the  President  was  asked  to  sign  "into  law"  an  act  which  would  take 
effect  at  a  later  date,  and  then  only  if  Congress  had  not  announced  by  concurrent  resolu- 
tion that  it  should  not  take  effect  at  alL  The  President  termed  the  provision  "merely 
the  expression  of  an  intent  to  legislate, "  and  stated: 

The  presentation  of  a  bill  to  me  pursuant  to  Article  I,  section  7  of  the 
Constitution  amounts  to  a  representation  by  Congress  that,  as  far  as  it  is  con- 
cerned, the  legislation  is  ready  to  become  effective,  subject  perhaps  to  some 
extrinsic  condition  precedent,  but  not  to  further  congressional  deliberation. 
Here,  however,  Congress  in  effect  requests  my  approval  before  it  has  given 
its  own. 

In  mis  instance,  the  clear  constitutional  infirmity  of  the  bill  not  only  af- 
fects my  powers  and  duties  but  directly  endangers  substantial  and  important 
private  rights.  .  .  . 
10  Wbexly  Comp.  Pres.  Docs.  1279  (Oct.  12,  1974). 

In  January  1975  Mr.  Ford  signed  into  law  a  simple  resolution  provision  which 
would  give  either  House  of  Congress  power  to  override  not  an  executive  action,  but 
amendments  to  the  Federal  Rules  of  Evidence  which  might  be  promulgated  by  the  Su- 
preme Court  Act  of  Jan.  2,  1975,  Pub.  L.  No.  93-595,  §  2,  88  Stat  1926.  A  number 
of  other  provisions  for  congressional  resolution  have  escaped  comment  by  Mr.  Ford.  See 
Appendix  A 

161.  See  note  131  supra. 

162.  For  a  compilation  of  statutes  in  which  Congress  has  bestowed  formal  powers 
on  a  committee,  see  Appendix  B. 
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quired  that  "the  Secretary  of  the  Navy  shall  report  to  the  Senate  and 
the  House  Naval  Affairs  Committees  all  .  .  .  prospective  acquisitions" 
of  land  under  the  authority  of  the  act.163  In  theory,  disapproval  of  the 
proposed  actions  could  only  be  effectuated  by  legislation,164  but  in  prac- 
tice there  is  little  doubt  that  this  provision  gave  the  committees  veto 
power  over  acquisitions.165 

Informal  committee  veto  provisions  in  the  form  of  "report  and 
wait"  clauses  remain  more  numerous  than  instances  of  formal  commit- 
tee veto  power.  On  occasion,  however,  Congress  has  not  been  satisfied 
with  the  informal  provisions,  and  has  pressed  for  acceptance  of  formal 
committee  powers.  In  1944  the  reporting  provision  in  an  act  authorizing 
acquisition  of  naval  property  was  changed  to  a  requirement  that  the 
Secretary  of  the  Navy  "come  into  agreement"  with  the  committees  be- 
fore acquisition  or  disposal  of  property.166  This  "come  into  agreement" 
clause  passed  President  Roosevelt  without  apparent  note,  but  a  short 
time  later  Roosevelt  protested  a  related  provision  requiring  consultation 
with  the  Senate  and  House  Naval  Affairs  Committees  regarding  the  de- 
tails of  a  proposed  contract  dealing  with  Naval  oil  reserves  before  exe- 
cution thereof.  The  President,  contending  that  the  provision  for  con- 
sultation would  vest  Congress  with  "what  amounts  to  executive  powers 
over  the  administration  of  the  Naval  petroleum  reserves,"167  stated: 

I  would  have  considered  [this  requirement]  unwise  enough  if  it 
had  merely  placed  the  executive  function  of  advising  and  consulting 
on  contracts  and  leases  in  the  hands  of  the  two  Houses  of  the  Con- 
gress. But  to  go  further  and  to  delegate,  as  it  were,  this  function  to 
two  committees  of  the  Congress  is,  in  my  opinion,  to  disregard  princi- 
ples basic  to  our  form  of  government. 

Efficient  and  economical  administration  can  be  achieved  only  by 
vesting  authority  to  carry  out  the  laws  in  an  independent  executive  and 
not  in  legislative  committees.    This  act,  in  my  opinion,  impinges 


163.  57  Stat.  52.  The  Act  was  approved  by  President  Roosevelt  without  comment 

164.  See  89  Cong.  Rec.  1218  (1943)  (remarks  of  Reps.  O'Connor  and  Maas). 

165.  See  id.  at  1229  (remarks  of  Rep.  Maas).  A  provision  requiring  an  adminis- 
trator to  report  a  proposed  action  to  Congress  and  wait  a  specified  period  before  so  act- 
ing is  clearly  proper  if  its  purpose  is  to  allow  time  for  a  legislative  response  by  Congress. 
This  procedure  has  been  followed  in  the  case  of  the  Federal  Rules  of  Evidence  and  the 
Federal  Rules  of  Civil  Procedure.  See  Act  of  Mar.  30,  1973,  Pub.  L.  No.  93-12,  87 
Stat.  9.  Much  more  problematical  is  the  use  of  "report  and  wait"  provisions  where  the 
intent  and  practice  is  not  to  allow  time  for  legislation,  but  to  allow  an  effective  commit- 
tee veto.  Though  "report  and  wait"  provisions  are  currently  much  more  numerous  than 
formal  committee  \eto  provisions,  this  section  will  concentrate  on  the  formal  provisions. 
The  informal  provisions  are  discussed  again  in  section  IV. 

166.  Act  of  Apr.  4,  1944,  ch.  162,  58  Stat.  189,  190. 

167.  90  Cong.  Rec.  6154  (1944)  (quoting  Mr.  Roosevelt's  remarks  as  reproduced 
in  a  New  York  Times  article  of  June  18,  1944). 


157 


1975]  CONGRESSIONAL  CONTROL  1019 

deeply  upon  this  fundamental  principle  of  good  government  embodied 
in  the  Constitution.168 

Roosevelt  nevertheless  signed  the  bill.100 

There  were  no  confrontations  over  the  committee  veto  during  the 
early  years  of  the  Truman  administration.  In  1949,  however,  Congress 
sought  to  regain  some  of  the  control  over  government  printing  which 
it  had  exercised  under  the  1919  act170  before  losing  it  through  the  de- 
velopment of  alternative  reproduction  techniques.  The  act  closing  the 
loophole171  through  which  the  administration  had  escaped  control  was 
signed  by  Mr.  Truman,  who  later  objected  to  "the  invasion  of  the  rights 
of  the  Executive  branch  by  a  legislative  committee."172  In  1950  the 
President  submitted  substitute  legislation  on  which  Congress  took  no 
action.173 

Another  act  passed  in  1949  required  the  military  to  "come  into 
agreement"  with  the  Armed  Services  Committees  before  acquiring  land 
for  use  as  a  guided  missile  proving  ground.174  This  passed  without  ap- 
parent note;  but  a  1951  military  construction  authorization  bill175  cover- 
ing a  much  broader  range  of  real  estate  transactions  raised  greater  con- 
troversy and  finally  brought  the  constutionality  of  committee  control 
into  debate.  In  defending  a  "come  into  agreement"  provision  in  this 
biD,  Representative  Carl  Vinson  had  in  1949  stated: 

Well,  I  think  it  is  a  fine  control.  I  want  this  committee  to  have  some- 
thing to  do  with  running  the  departments  instead  of  the  departments 
just  telling  the  committee  what  they  are  going  to  do  ...  . 

[WJhen  we  are  guiding  the  destinies  of  the  Navy  we  felt  that  the 
committee  should  have  a  hand  in  a  great  many  things.176 
President  Truman  vetoed  the  bill,  complaining  of  the  administrative  in- 
efficiencies it  would  foster,  and  adding: 

I  am  concerned  by  what  appears  to  me  to  be  a  gradual  trend  on  the 
part  of  the  legislative  branch  to  participate  to  an  ever  greater  extent 
in  the  actual  execution  and  administration  of  the  laws.  Under  our 
system  of  government  it  is  contemplated  that  the  Congress  will  enact 
the  laws  and  will  leave  their  administration  and  execution  to  the  ex- 
ecutive branch.177 


168.  Id. 

169.  Act  of  June  17,  1944,  ch.  262,  58  Stat.  280,  281. 

170.  See  note  94  supra. 

171.  Act  of  July  5,  1949,  ch.  296,  63  Stat.  405. 

172.  Harris,  note  12  supra,  at  218. 

173.  Id. 

174.  Act  of  May  1 1,  1949,  ch.  98,  63  Stat.  66. 

175.  H.R.  3096,  82d  Cong.,  1st  Sess.  (1951).  This  provision  covered  transactions 
involving  more  than  $15,000. 

176.  Hearings  on  the  Organization  of  the  Armed  Services  Committee  before  the 
House  Committee  on  Armed  Services,  81st  Cong.,  1st  Sess.  10  (Jan.  25,  1949). 

177.  97  Cong.  Rec.  5374-75  (1951). 
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During  the  debate  preceding  the  312  to  68  House  override,  Represen- 
tative Vinson  defended  the  provision  as  a  mere  delegation  of  authority 
which  could  as  well  be  made  to  a  congressional  committee  as  to  a 
bureau.  Vinson  argued  further  that  such  power  was  authorized  by 
article  IV,  section  3  of  the  Constitution,  granting  Congress  the  power 
to  "dispose  of  and  make  all  needful  rules  and  regulations  respecting 
property  belonging  to  the  United  States."178  In  opposition  to  the  pro- 
vision, several  congressmen  attacked  the  constitutionality  of  committee 
control.  Representatives  Miller  and  Tacket  complained  that  the  provi- 
sion allowed  Congress  to  administer  the  laws  it  enacts,179  while  Wright 
Patman  argued  that  if  the  disapproval  power  to  be  vested  in  the  com- 
mittees was  a  legislative  function  it  could  be  performed  only  by  the  two 
Houses;  if  it  was  an  executive  function  it  could  not  be  performed  by 
a  legislative  comittee.180  Despite  the  overwhelming  House  override, 
the  Senate  took  no  action  on  President  Truman's  veto. 

The  President's  victory  was  short-lived,  however.  Only  a  few 
months  after  the  successful  veto,  a  provision  was  attached  to  another 
military  construction  bill  identical  to  that  vetoed,  but  applicable  only 
to  transactions  in  excess  of  $25,000.181  Because  of  the  urgent  need 
for  the  legislation,  the  President  signed  the  bill.182  The  following  year 
an  act  requiring  committee  approval  of  the  cost  of  military  construction 
projects  and  related  real  estate  transactions  was  signed  into  law  without 
comment.183  The  President,  however,  pocket  vetoed  a  bill  which 
would  have  required  the  Postmaster  General  to  "come  into  agreement" 
with  the  Senate  and  House  Public  Works  Committees  as  a  condition 
precedent  to  consumating  lease-purchase  contracts  for  construction  of 
post  offices.184  On  one  occasion  during  the  Truman  administration  the 
legislature  succeeded  in  giving  formal  veto  power  over  administrative 
action  to  a  single  member  of  Congress.  The  Supplemental  Appropria- 
tion Act  for  195 3 185  gave  the  regulations  of  the  Bureau  of  the  Budget 
relating  to  housing  allowances  the  effect  of  law,  and  provided  that  these 
regulations  could  be  amended  only  with  the  approval  of  the  Chairman 
of  the  House  Appropriations  Committee.  The  provision  was  later  re- 
pealed at  the  urging  of  President  Eisenhower.186 


178.  Id.  at  5437  (1951). 

179.  Id.  at  5437-41  (1951). 

180.  Id.  at  5443  (1951). 

181.  Act  of  Sept.  28,  1951,  ch.  434,  §  601,  65  Stat.  336,  365. 

182.  Harris,  supra  note  12,  at  222. 

183.  Act  of  July  14,  1952,  ch.  726,  §  407,  66  Stat.  606,  625. 

184.  98  Cong.  Rec.  9756  (1952)  (presidential  letter  explaining  the  veto  of  H.R. 
6839,  82d  Cong.,  2d  Sess.). 

185.  Act  of  July  15,  1952,  ch.  758,  §  1413,  66  Stat  637,  661. 

186.  See  Harris,  supra  note  12,  at  225. 
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By  the  end  of  the  Truman  administration,  use  of  the  formal  com- 
mittee veto  had  established  a  foothold  in  a  very  narrow  area  of  the 
law — control  over  the  acquisition  and  disposition  of  military  property.187 
When  President  Eisenhower  took  office,  however,  he  reinvigorated 
presidential  opposition  to  committee  control,  making  no  exception  for 
the  disposal  of  military  real  estate.  Supported  by  the  Task  Force  on 
Real  Property  Management  of  the  second  Hoover  Commission,188 
Eisenhower  steadfastly  opposed  committee  control  over  real  estate 
transactions  authorized  by  Congress.  In  1954  the  President  was  sus- 
tained in  his  veto  of  a  bill  which  would  have  authorized  the  transfer 
of  federal  lands  within  Camp  Blanding  Military  Reservation  to  the  state 
of  Florida  upon  agreement  between  the  Secretary  of  the  Army  and  the 
Armed  Services  Committees.  The  President  stated: 

The  practical  effect  would  be  to  place  the  power  to  make  such  agree- 
ment jointly  in  the  Secretary  of  the  Army  and  the  members  of  the 
Committee  on  Armed  Services.  In  so  doing,  the  bill  would  violate 
the  fundamental  constitutional  principle  of  separation  of  powers  pre- 
scribed in  articles  I  and  II  of  the  Constitution  which  place  the  legisla- 
tive power  in  the  Congress  and  the  executive  power  in  the  executive 
branch. 

The  making  of  such  a  contract  ...  is  a  purely  executive  or 
administrative  function  ....  [Congress]  may  not  delegate  to  its 
members  or  committees  the  power  to  make  such  contracts,  either  di- 
rectly or  by  giving  to  them  a  power  to  approve  or  disapprove  a  con- 
tract which  an  executive  officer  proposes  to  make.  Moreover  such 
a  procedure  destroys  the  clear  lines  of  responsibility  which  the  Con- 
stitution provides.189 

After  the  veto  of  the  1954  Camp  Blanding  Bill,  Eisenhower  con- 
tinued to  resist  new  committee  control  provisions  dealing  with  real 
estate  transactions.190   He  also  took  the  offensive  against  a  committee 


187.  Introduced  in  the  waning  phase  of  World  War  II,  the  device,  according  to  Pro- 
fessor Harris,  was  applied  predominantly  to  the  disposition  of  installations  and  land  no 
longer  needed: 

The  requirement  of  advance  approval  by  congressional  subcommittees  enables 
members  of  Congress  to  resist  the  closing  of  military  installations  in  their 
districts,  and  it  cannot  be  doubted  that  the  effect  is  to  force  the  retention  of 
installations  that  in  the  interest  of  economy  should  be  closed. 
Harms,  supra  note  12,  at  223. 

188.  Commission  on  Organization  of  the  Executive  Branch  of  the  Govern- 
ment, Real  Property  Management  35-36  (1955);  Task  Force  Report,  Real  Prop- 
erty Management  92-94  (1955). 

189.  100  Cong.  Rec.  7135  (1954). 

190.  In  1956  Congress  attached  "come  into  agreement"  provisions  to  legislation  au- 
thorizing the  construction  of  military  housing  and  facilities  for  the  Talos  Missile  pro- 
gram. The  President  vetoed  the  bill.  102  Cong.  Rec.  12958-59  (1956).  Congress  was 
forced  to  utilize  a  "report  and  wait"  provision  to  accomplish  its  purpose.  Act  of  Aug. 
3,  1956,  ch.  939,  §  419,  70  Stat.  991,  1018-19. 
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control  provision  he  had  inherited  from  his  predecessor,  the  "come  into 
agreement"  provision  of  the  Military  Construction  Act  of  1951. 191 
Following  the  recommendation  of  the  Hoover  Commission,192  the  Pres- 
ident sought  to  have  this  section  of  the  law  repealed.  After  several  un- 
successful attempts,  Eisenhower  finally  threatened  to  direct  the  Secre- 
tary of  Defense  to  "disregard  the  section  unless  a  court  of  competent 
jurisdiction  determines  otherwise."193  To  avoid  the  threatened  con- 
frontation, Congress  replaced  the  offending  provision  with  a  "report 
and  wait"  requirement.194 

Despite  Eisenhower's  resistence  to  formal  committee  control  over 
land  transactions,  Congress  attempted  to  expand  committee  power  into 
other  administrative  areas.  Following  the  1952  elections,  the  admini- 
stration initiated  a  "decompetition  program"  intended  to  end  Depart- 
ment of  Defense  participation  in  various  "enterprises"  through  which 
the  government  competed  with  private  business.  This  program  threat- 
ened to  close  military  commercial  facilities  and  create  unemployment 
in  the  districts  of  several  influential  Congressmen.195  To  prevent  this, 
Congress  attached  a  rider  to  a  defense  appropriation  bill  requiring  com- 
mittee approval  of  such  closings.198  Relying  primarily  on  Springer  and 
Attorney  General  Mitchell's  1933  opinion,197  Attorney  General  Brow- 
nell  advised  the  President  that  the  rider  was  unconstitutional  but  sep- 
arable from  the  rest  of  the  act.198  Although  he  signed  the  bill,  Eisen- 
hower announced  that  the  executive  branch  would  regard  the  rider  as 
invalid  unless  determined  to  be  otherwise  by  a  court  of  competent  juris- 
diction.199 Nevertheless,  the  Comptroller  General  assured  the  Congress 
that  he  would  enforce  the  law  and  disallow  any  expenditure  pursuant 
to  the  act  which  did  not  gain  committee  approval.  The  consequence 
of  disallowance  was  that  the  signer  of  an  unauthorized  check  became 
personally  liable  for  payment.  The  Defense  Department  adhered  to 
the  committee  approval  provision.200   The  following  year  the  provision 


191.  See  note  181  supra  and  accompanying  text. 

192.  See  note  188  supra.  Acting  Attorney  General  Rogers  also  advised  the  Presi- 
dent that  the  provision  was  unconstitutional.   41  Op.  Att'y  Gen.  300  (1957). 

193.  Budget  Message  of  the  President  for  Fiscal  1961,  H.R.  Doc.  No.  255,  86th 
Cong.,  2d  Sess.  M18  (1960). 

194.  Act  of  June  8,  1960,  Pub.  L.  No.  86-500.  §  2662,  74  Stat.  166,  186-87.  See 
H.R.  Rep.  No.  1307,  86th  Cong.,  2d  Sess.  43-45  (1960). 

195.  The  most  fateful  of  the  threatened  closings  was  undoubtedly  that  of  the  "lope- 
walk"  in  Boston.  This  factory  of  rope  and  sable  for  the  Navy  since  1834  was  loc- 
cated  in  the  district  of  House  Majority  Leader  McConnack.  See  discussion  in  Harris, 
supra  note  13,  at  226-30 

196.  69  Stat.  301,  321  (1955). 

197.  See  note  119  supra. 

198.  41  Op.  Att'y  Gen.  230  (1955). 

199.  Public  Papers  of  thf.  Presidents:  Dwight  D.  Eisenhower,  1955,  at  688. 

200.  Harris,  supra  note  13,  at  229. 
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which  had  given  veto  power  to  the  House  Appropriations  Committee 
was  dropped  in  anticipation  that  corresponding  power  would  be  given 
to  the  Armed  Services  Committees.  Hie  new  bill  failed  to  pass  the 
Sentate,  and  the  provision  died.201 

Congress  was  more  successful  in  asserting  commitee  control  over 
public  construction  projects,  despite  initial  opposition  on  constitutional 
grounds  from  within  Congress  itself.  In  1954,  the  Senate  Public  Works 
Committee  attempted  to  insert  into  a  bill  a  "come  into  agreement"  re- 
quirement for  the  construction  of  post  offices.  This  same  requirement 
had  earlier  met  a  pocket  veto  from  President  Truman.202  The  "come 
into  agreement"  clause  met  vigorous  opposition,  primarily  from  Senator 
Dirksen,  who  stated: 

[T]his  measure,  in  its  present  form,  would  .  .  .  vest  in  two  com- 
mittees of  the  Congress  a  function  which  the  Constitution  does  not 
sanction.  It  gives  two  committees  a  veto  over  actions  of  the  execu- 
tive branch  which  have  been  authorized  by  congressional  enactment. 
Nowhere  in  the  Constituuon  is  mention  made  of  committees  of  the 
Congress.  .  .  .  [T]he  only  authorized  Congressional  action  is  action 
by  both  Houses  of  Congress  and  not  by  its  committees.203 

In  response  to  the  Senator's  opposition,  a  new  form  of  committee 
control  was  devised.  The  bill  finally  signed  by  the  President204  speci- 
fied that  no  funds  should  be  appropriated  for  annual  payments  in  excess 
of  $20,000  on  any  post  office  lease-purchase  contract  unless  prior  ap- 
proval had  been  given  by  the  Public  Works  Committee.205  Thus  the 
restriction  was  directed  not  at  the  executive,  but  at  Congress.  A  similar 
provision  for  committee  approval  of  "works  of  improvement"  prior  to 
appropriation  was  included  in  the  Watershed  Protection  and  Flood  Pre- 
vention Act  of  1954,206  and  was  signed  without  comment.  Spurred  by 
presidential  acceptance,  this  device  quickly  caught  on  in  the  area  of 
public  construction.207 


201.  Id.  at  230.  The  provision  had  originally  been  attacked  as  unconstitutional  by 
none  other  than  Carl  Vinson,  the  leading  proponent  of  the  committee  veto  in  the  Armed 
Services  Committees.   Id.  at  228. 

202.  "I  .  .  .  question  the  propriety  and  wisdom  of  giving  committees  the  veto  power 
over  executive  functions  .  .  .  ."  98  Cong.  Rec.  9756  (1952). 

203.  100  Cong.  Rec.  5095  (1954). 

204.  According  to  Professor  Harris,  Eisenhower  signed  the  bill  on  the  advice  of  his 
Attorney  General  that  the  provision  was  within  the  power  of  Congress.  Harris,  supra 
note  13,  at  231.  Some  time  later  the  Attorney  General  approved  the  provision  in  retro- 
spect. 41  Op.  Att'y  Gen.  300,  305  (1957). 

205.  Act  of  July  22,  1954,  ch.  560,  §  411,  68  Stat.  518,  519. 

206.  Act  of  Aug.  4,  1954,  ch.  656,  §  2,  68  Stat.  666. 

207.  Examples  of  "no  appropriation"  provisions  may  be  found  in  the  following 
acts:  Act  of  May  22,  1970,  Pub.  L.  No.  91-265,  §  7,  84  Stat.  263  (amend  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of  1966 — no  appropriation  for  research  and  test 
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The  "no  appropriation"  provision  was  not  always  considered  ade- 
quate in  practice,  however.  While  an  appropriation  by  Congress  in  the 
face  of  a  "no  appropriation"  provision  would  presumably  repeal  the  lat- 
ter to  the  necessary  extent,  an  appropriation  bill  including  an  unap- 
proved project  would  be  subject  to  point  of  order  on  the  floor.208  Thus, 
failure  to  obtain  approval  of  any  one  of  the  many  projects  in  an  appro- 
priation bill  for  which  approval  might  be  required  could  halt  the  prog- 
ress of  the  entire  bill.  To  deal  with  this  problem,  Congress  in  the  Small 
Project  Reclamation  Act  of  195620*  once  again  provided  for  committee 
action  subsequent  to  final  congressional  action.  The  Act  authorized  an 
administrator  to  negotiate  a  contract,  but  allowed  committee  disap- 
proval of  the  negotiated  contract  prior  to  its  execution.  The  President 
signed  the  Act,  but  announced  that  he  would  not  carry  out  its  provi- 
sions until  the  committee  veto  was  removed.210  During  its  next  session 
Congress  replaced  the  formal  committee  veto  with  a  "no  appropriation" 
provision.211 

Later,  Congress  included  a  "no  appropriation"  provision  in  the 
Public  Buildings  Act  of  1959,  but  it  too  proved  awkward  in  practice. 
The  Act  provided  that  "no  appropriation  shall  be  made  to  construct  any 
public  building  ...  if  such  construction  .  .  .  has  not  been  approved  by 
resolutions  adopted  by  the  Committee  on  Public  Works  of  the  Senate 
and  House  of  Representatives,  respectively."212  The  required  proce- 
dure led  the  General  Services  Administration  into  embarassing  difficul- 
ties as  points  of  order  on  appropriation  legislation  were  sustained,  halt- 
ing the  consideration  of  necessary  bills.  The  General  Services  Admini- 
stration appealed  to  the  Senate,  asking  that  the  annual  appropriation 
under  the  authority  of  the  Public  Buildings  Act  be  amended  to  allow 
committee  approval  subsequent  to  appropriation — the  standard  form  of 


facilities  before  committee  approval);  Agricultural  Act  of  1970,  Pub.  L.  No.  91-524,  § 
801(9),  84  Stat.  1380-81  (no  appropriation  for  agreement  regarding  retirement  of  crop- 
land where  federal  cost  exceeds  $250,000  unless  approved  by  committee);  Public  Build- 
ings Amendments  of  1972,  Pub.  L.  No.  92-313,  86  Stat  217  (no  appropriation  for  cer- 
tain public  building  expenditures  without  committee  approval);  Consumer  Product  Safety 
Act,  Pub.  L.  No.  92-573,  §  32(b)(1),  86  Stat  1233  (no  appropriation  for  planning  or 
construction  expenditure  in  excess  of  $100,000  for  research  and  testing  facilities  without 
committee  approval). 

208.  See  Hearings  before  the  Subcommittee  of  the  Senate  Committee  on  Appropri- 
ations, Independent  Offices  Appropriation  1961,  86th  Cong.,  2d  Sess.,  153  (1960). 

209.  70  Stat.  1045. 

210.  Public  Papers  of  the  Presidents:  Dwight  D.  Eisenhower,  1956,  at  648. 
The  President's  objection  was  noteworthy  in  that  it  was  the  first  to  suggest  that  the  un- 
constitutionality of  an  act  resulted  not  only  from  its  invasion  of  the  sphere  of  the  exec- 
utive, but  also  as  an  invalid  delegation  of  legislative  power  to  a  committee. 

211.  Act  of  June  5,  1957,  Pub.  L.  No.  85-47,  71  Stat.  48,  49. 

212.  Pub.  L.  No.  86-249,  9  7,  73  Stat.  479,  480  (1959). 
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the  formal  committee  veto.213  Congress  adopted  this  suggestion,214  and 
by  1964  the  committee  veto  provision  in  appropriations  under  the  Pub- 
lic Buildings  Act  of  1959  had  become  boilerplate  and  was  regularly 
given  presidential  approval  without  hesitation.216 


213.  "Acceptance  of  this  principle  should  tend  to  avoid  points  of  order  .  .  .  ." 
Hearings  Before  the  Subcommittee  of  the  Senate  Committee  on  Appropriations,  Inde- 
pendent Offices  Appropriation  1961,  86th  Cong.,  2d  Sess.  153  (1960). 

In  Maiaiico  v.  United  States,  302  F.2d  880  (D.C.  Cir.  1962),  the  court  considered 
whether  a  particular  acquisition  required  committee  authorization.  Neither  the  court 
nor  the  Government  questioned  the  validity  of  the  provision.  The  court  rejected  the 
Government's  contention  mat  the  acquisition  was  authorized  by  subsequent  appropria- 
tions legislation.  The  decision  prompted  Congress  in  1962  to  ratify  prior  transactions 
which  had  not  followed  the  strictly  authorized  procedure.  Act  of  Oct  3,  1962,  Pub. 
L.  No.  87-741,  76  Stat  716,  727.  See  H.R.  Rep.  No.  2050,  87th  Cong.,  2d  Sess.  12- 
13  (1962). 

214.  Act  of  July  12,  1960,  Pub.  L.  No.  86-626,  74  Stat  425,  431. 

215.  See  Act  of  July  12,  1960,  Pub.  L.  No.  86-*26,  74  Stat  425,  431;  Act  of  Sept. 
8,  1960,  Pub.  L.  No.  86-722,  74  Stat  821,  826;  Act  of  Aug.  17,  1961,  Pub.  L.  No.  87- 
141,  75  Stat  342,  352;  Act  of  Oct  3,  1962,  Pub.  L.  No.  87-741,  76  Stat  716,  727,  728; 
Act  of  Dec.  19,  1963,  Pub.  L.  No.  88-215,  77  Stat  425,  436,  437;  Act  of  Aug.  30,  1964, 
Pub.  L  No.  8S-507,  78  Stat  640,  655;  Act  of  Aug.  16,  1965,  Pub.  L.  No.  89-128,  79 
Slat  520,  530-31;  Act  of  Sept  6,  1966,  Pub.  L.  No.  89-555,  80  Stat  663,  674;  Act  of 
Nov.  3,  1967,  Pub.  L.  No.  90-121,  81  Stat  341,  348-49;  Act  of  June  19,  1968,  Pub.  L. 
No.  90-350,  82  Stat  190,  194;  Act  of  Oct  4,  1968,  Pub.  L.  No.  90-550,  82  Stat.  937, 
944;  Act  of  Sept  26,  1969,  Pub.  L.  No.  91-74,  83  Stat  116,  120;  Act  of  Nov.  26,  1969, 
Pub.  L.  No.  91-126,  83  Stat  221,  228-29;  Act  of  Sept.  26,  1970,  Pub.  L.  No.  9M22, 
84  Stat  872,  876;  Act  of  Dec.  17,  1970,  Pub.  L.  No.  91-556,  84  Stat.  1442,  1448 
1449;  Act  of  July  9,  1971,  Pub.  L.  No.  92-49,  85  Stat  108,  119,  121;  Act  of  July  13, 
1972,  Pub.  L.  No.  92-351,  86  Stat  471,  484. 

Not  until  1972  was  presidential  objection  to  the  procedure  under  the  Public  Build- 
ing A  a  raised.  In  signing  the  Second  Supplemental  Appropriations  Act  of  1972,  Pub. 
L.  No.  92-306,  86  Stat  163,  President  Nixon  announced  that  he  had  been  advised  by 
the  Attorney  General  that  the  "coming  into  agreement"  provision  contained  in  an  appro- 
priation under  the  Public  Buildings  Act  of  1959  was  unconstitutional,  and  that  he  would 
submit  a  budget  amendment  to  remedy  the  constitutional  problem.  The  President 
stated: 

.  .  .  The  bill  appropriates  definite  sums  for  three  public  buildings  projects  but 
conditions  the  availability  of  the  appropriation  on  the  approval  by  the  commit- 
tee on  public  works  of  revised  prospectuses  for  these  buildings. 

Under  the  Public  Buildings  Act  of  1959,  no  appropriations  may  be  made 
for  public  building  projects  until  the  public  works  committees  have  approved 
GSA's  prospectuses  for  such  buildings.  The  Congress  regards  this  "no  ap- 
propriation may  be  made"  provision,  I  understand,  as  internal  Congressional 
rule-making  not  affecting  the  executive  branch,  and  this  Administration  has  ac- 
quiesced in  that  construction. 

On  the  other  hand,  H.R.  14582  makes  an  appropriation  to  the  General 
Services  Administration  but  then  conditions  its  use  by  GSA  on  that  agency's 
getting  the  approval  of  the  public  works  committees  on  revised  prospectuses. 
This  reversal  of  the  normal  Public  Buildings  Act  procedure  is  found  by  the  At- 
torney General  to  be  an  unconstitutional  "coming  into  agreement"  provision. 
8  Weekly  Comp.  Pres.  Docs.  938  (May  28,  1972).   Only  three  weeks  later  Congress 
amended  the  Public  Buildings  Act  itself  to  include  a  committee  veto.    Act  of  June  14, 
1972,  Pub,  L.  No.  92-313,  86  Stat  216,  220.   Again  the  President  responded,  announc- 
ing that  the  provisions  he  regarded  as  unconstitutional  would  be  disregarded.   8  Weekly 
Comp.  Pres.  Docs.  1076  (June  16,  1972). 
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There  was  little  controversy  over  committee  exercise  of  substan- 
tive powers  during  the  Kennedy  administration.  Without  objection, 
Kennedy  approved  "no  appropriation"  provisions214  as  well  as  provi- 
sions for  "consultation"  concerning  naval  oil  shale — statutory  language 
remarkably  similar  to  that  earlier  the  subject  of  President  Roosevelt's 
displeasure.217  President  Kennedy  also  approved  the  Trade  Expansion 
Act  which,  while  not  containing  a  committee  veto  provision,  required 
the  President  to  appoint  members  of  Congress  as  delegates  to  certain 
trade  negotiations.218  Kennedy  even  proposed  a  formal  committee 
veto  over  an  agricultural  program.  In  his  budget  message  of  1961  the 
President  proposed  that  the  administration  be  authorized  to  formulate 
an  agricultural  program  which,  following  approval  of  two-thirds  of  the 
affected  farmers,  would  be  subject  to  committee  veto.219  The  proposal 
was  not  adopted  by  Congress. 

On  only  one  occasion  did  Kennedy  object  to  a  committee  control 
provision.  The  Foreign  Aid  and  Related  Agency  Appropriation  Act  of 
1963  allowed  committee  veto  of  proposed  uses  of  appropriated  but  un- 
obligated funds.220  In  a  memorandum  to  the  administrator  of  the 
Agency  for  International  Development,  Kennedy  noted  that  he  had 
been  advised  by  the  Attorney  General  that  the  provision  was  unconsti- 
tutional. Expressing  concurrence  with  the  views  of  Roosevelt,  Truman, 
and  Eisenhower  on  the  formal  committee  veto,  Kennedy  directed  the 
administrator  to  treat  the  provision  as  a  simple  "report  and  wait"  re- 
quirement.221 

Like  Eisenhower,  President  Johnson  actively  opposed  the  use  of 
formal  committee  vetoes,  though  he  never  commented  on  their  use  in 
the  Public  Building  Act  appropriations  discussed  earlier.222  Johnson 
also  opposed  the  "no  appropriation"  device  and,  in  some  cases,  forms 
of  informal  committee  approval,  all  of  which  Eisenhower  had  tolerated. 
One  example  of  Johnson's  reaction  to  a  formal  committee  veto  involved 
the  Agricultural  Trade  Development  and  Assistance  Act  of  1964.  This 


However,  later  the  same  year,  Mr.  Nixon  signed  without  comment  another  amend- 
ment to  the  Public  Buldings  Act  containing  a  committee  veto  provision  for  approval  of 
details  of  the  Dwight  D.  Eisenhower  Memorial  Bicentennial  Civic  Center.  Act  of  Oct. 
21,  1972,  Pub.  X.  No.  92-520,  86  Stat.  1019,  1021. 

216.  E.g.,  Act  of  Aug.  9,  1962,  Pub.  L.  No.  87-578,  76  Stat.  335,  338  (appropria- 
tion of  Indian  funds);  Act  of  Sept.  27,  1962,  Pub.  L.  No.  87-703,  76  Stat.  605,  608  (ap- 
proval of  agricultural  loans  to  local  agencies). 

217.  Act  of  Oct.  11,  1962,  Pub.  L.  No.  87-796,  76  Stat  904. 

218.  Act  of  Oct.  11,  1962,  Pub.  L.  No.  87-794,  5  243,  76  Stat.  878. 

219.  Public  Papers  of  the  Presidents:  John  F.  Kennedy,  1961,  at  192,  196. 
See  note  13  supra. 

220.  Act  of  Oct.  23,  1962,  Pub.  L.  No.  87-872,  76  Stat.  1163,  1164  (1962). 

221.  Public  Papers  of  the  Presidents:  John  F.  Kennedy,  1963,  at  6. 

222.  See  note  215  supra. 
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Act  authorized  the  Senate  Committee  on  Agriculture  and  Forestry  and 
the  House  Committee  on  Agriculture  to  exercise  veto  power  over  cer- 
tain grants  of  foreign  currency  proposed  by  the  administration  and 
otherwise  authorized  by  law.2-3  While  President  Johnson  signed 
the  Act,  he  also  expressed  constitutional  objections  to  the  veto  pro- 
vision and  announced  that  he  would  treat  it  as  an  accounting  provision 
only.--M 

President  Johnson  also  resisted  no  appropriation  provisions  on  sev- 
eral occasions.  Three  months  before  expressing  his  objections  to  the 
Agricultural  Trade  Development  and  Assistance  Act  of  1964,  he  re- 
quested deletion  of  a  "no  appropriation"  provision  in  the  Water  Re- 
sources Research  Act  of  1964,225  but  acknowledged  that  the  Act  was 
so  phrased  as  not  to  be  technically  unconstitutional.220  The  following 
year,  Johnson  vetoed  the  Pacific  Northwest  Disaster  Relief  bill,227 
which  also  contained  a  "no  appropriation"  provision.  We  analogized 
the  provision  to  a  "come  into  agreement"  requirement,  stating:  'i 
must  oppose  the  tendency  to  use  any  device  to  involve  congressional 
commitees  in  the  administration  of  programs  and  the  implementation 
of  laws."228  The  President  indicated  that  he  would  sign  the  bill 
immediately  upon  deletion  of  the  objectionable  provision.229 

Later  in  1965,  Johnson  signed  the  Omnibus  Rivers  and  Harbors 
bill230  in  spite  of  a  provision  that  "  'No  appropriation  shall  be  made  to 
construct,  operate,  or  maintain  any  such  project  [certain  water  resource 
development  projects]  if  such  project  has  not  been  approved  by  resolu- 
tions adopted  by  the  Committees  on  Public  Works  of  the  Senate  and 
House  of  Representatives,  respectively.'  "231  Instead  of  vetoing  the 
bill,  which  he  termed  an  "infringement  upon  the  office  of  the  Presi- 


223.  Act  of  Oct  8,  1964,  Pub.  L.  No.  88-638,  §  8,  78  Stat.  1035,  1036  (1964). 

224.  Public  Papers  of  the  Presidents:  Lyndon  B.  Johnson,  1963-1964,  at  1249- 

51. 

225.  Act  of  July  17,  1964,  Pub.  L.  No.  88-379,  §  104,  78  Stat.  329,  331.  The  stat- 
ute was  later  amended  to  replace  the  "no  appropriation"  provision  with  a  "report  and 
wait"  provision.  Act  of  Apr.  19,  1966,  Pub.  L.  No.  89-404,  §  200,  80  Stat.  129.  130. 

226.  Public  Papers  of  the  Presidents:  Lyndon  B.  Johnson,  1963-1964,  at  861- 

62. 

227.  S.  327,  89th  Cong.,  1st  Sess.  (1965). 

228.  Ill  Cong.  Rec.  12639  (1965). 

229.  Id.  This  bill,  greeted  with  a  more  strident  tone  by  the  President  than  was 
the  Water  Resources  Research  Act,  is  perhaps  distinguishable  from  the  latter.  The 
earlier  act  had  authorized  an  appropriation  but  had  limited  that  authorization  by  requir- 
ing committee  approval  before  actual  appropriation  v  as  to  be  made.  The  relief  act,  on 
the  other  hand,  utilized  a  "back-door  spending"  device.  It  purported  to  authorize  the 
executive  to  perfo:m  certain  work,  but  disallowed  any  appropriation  for  such  work  ex- 
cept as  approved  by  a  particular  committee  prior  to  a  specified  date.  Id. 

230.  S.  2300,  89th  Cong.,  1st  Sess.,  79  Stat.  1073  (1965). 

231.  Public  Papers  of  the  Presidents:  Lyndon  B.  Johnson,  1965,  at  1082-83. 
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dency,"  the  President  noted  that  it  was  a  grant  of  authority  not  requiring 
that  action  be  taken,  and  stated  that  no  action  would  be  taken  prior 
to  the  provision's  repeal.232  Congress  declined  to  act  on  the  President's 
request  for  repeal,  and  funds  appropriated  under  the  bill  remained  im- 
pounded until  released  by  President  Nixon  in  1969.288 

Johnson  also  seems  to  have  been  the  only  President  to  have  op- 
posed the  "report  and  wait"  requirement — in  practice  an  informal 
committee  veto  provision.  The  Military  Construction  Authorization 
Act  of  1966234  required  that  the  President  report  any  proposed  closing 
of  a  military  base,  and  that  the  proposed  action  be  delayed  for  a  period 
of  120  days  following  such  report.  There  was  no  authorization  for  the 
Committee  to  disapprove  the  base  closing.  Citing  the  administrative 
inefficiencies  attendant  to  such  mandatory  delay,  the  President  vetoed 
the  bill.235  Alhough  Johnson  recognized  the  technical  distinction  be- 
tween this  reporting  provision  and  a  formal  committee  veto,  he  con- 
cluded that  the  difference  did  not  diminish  the  infringement  of  execu- 
tive duties: 

.  .  .  Attorneys  General  in  unbroken  succession  since  at  least  the 
time  of  President  Wilson  have  advised  their  Chief  Executives  that  so- 
called  "come-into-agreement"  clauses,  requiring  approval  of  execu- 
tive action  by  legislative  committees,  are  unconstitutional.  Although 
Section  611  is  not  literally  a  "come-into-agreement"  clause,  its  limita- 
tions upon  effective  executive  action,  in  the  critical  area  of  national 
'  defense,  go  substantially  further  than  any  bill  heretofore  enacted  and 
approved  by  any  President.236 
The  President  indicated  that  he  would  sign  a  corresponding  bill  with 
a  "reasonable  reporting  provision,"  as  he  later  did.237 

Thus,  unlike  his  predecessors,  President  Johnson  seems  to  have 
been  directly  concerned  with  the  role  being  assumed  by  congressional 
committees  even  in  the  exercise  of  informal  powers.  Like  Professor 
Harris,238  Johnson  viewed  a  "no  appropriation"  provision  as  being  prac- 
tically equivalent  to  a  "come  into  agreement"  requirement  in  that  the 
two  devices  give  roles  to  committees  which  infringe  upon  executive  re- 
sponsibility.  Johnson's  stand  on  the  "no  appropriation"  provision  was 


232.  Id.  at  1083. 

233.  Fisher,  The  Politics  of  Impounded  Funds,  15  Admin.  Sci.  Quart.  361,  374 
(1970).  See  text  accompanying  notes  239-41  infra. 

234.  H.R.  8439,  89th  Cong.,  1st  Sess.  (1965). 

235.  Public  Papers  of  the  Presidents:  Lyndon  B.  Johnson,  1965,  at  907. 

236.  Id.  at  908. 

237.  Act  of  Sept.  16,  1965,  Pub.  L,  No.  89-188,  79  Stat.  793,  818-19.  See  also  Act 
of  Aug.  1,  1964,  Pub.  L.  No.  88-390,  §  501,  78  Stat.  341,  358;  Act  of  Sept.  16,  1965, 
Pub.  L.  No.  89-188,  79  Stat.  793,  811;  Act  of  Sept.  12,  1966,  Pub.  L.  No.  89-568,  § 
613,  80  Stat.  739,  757.  See  2  Weekly  Comp.  Pres.  Docs.  1278-79  (Sept.  12,  1966). 

238.  Harris,  supra  note  12,  at  230-33. 
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soon  reversed,  however,  in  a  presidential  about  face  which  received 
little  public  notice.239  On  April  1,  1969,  the  Department  of  Agricul- 
ture issued  a  press  release  noting  the  prior  constitutional  objections  to 
the  Rivers  and  Harbors  Act  which  had  led  Johnson  to  impound  funds240 
rather  than  comply  with  the  Act.  The  release  quoted  a  memorandum 
from  President  Nixon  to  Secretary  Hardin,  dated  March  27,  1969, 
which  declared  that  "this  Administration  will  interpose  no  objection  to 
the  procedures  involved  in  the  accomplishment  of  watershed  projects 
under  this  Law."241 

Neither  President  Nixon  nor  President  Ford  has  substantially 
affected  the  trend  toward  use  of  the  committee  veto  and  the  congres- 
sional resolution.  For  some  time  following  his  acceptance  of  the  "no" 
appropriation"  provision,  President  Nixon's  position  on  committee  con- 
trol provisions  was  unclear.  Nixon  regularly  signed  "no  appropriation" 
and  "report  and  wait"  provisions,  and  several  formal  committee  veto 
bills  received  his  signature  without  comment.242  In  1972,  however, 
Nixon  made  clear  that  his  approval  of  the  "no  appropriation"  provision 
signified  no  more  than  a  return  to  the  position  of  President  Eisen- 
hower.243 Like  Eisenhower,  Nixon  demanded  a  procedural  limit  on  the 
extent  to  which  Congress  and  its  committees  could  interfere  with  exec- 
utive affairs.244  Nevertheless,  during  the  Nixon  administration,  use  of 
the  formal  committee  veto  made  significant  advances.  Though  Presi- 
dent Ford  has  spoken  out  on  a  somewhat  unique  use  of  the  concurrent 
resolution,245  he  has  taken  a  stand  on  neither  the  committee  veto  nor 
the  more  common  uses  of  congressional  resolutions.  The  use  of  extra- 
legislative  control  devices  has  increased  markedly  during  the  first 
months  of  the  Ford  administration,  yet  President  Ford  has  repeatedly 
signed  the  measures  without  protest.246 

m 

Congress  In  the  Eyes  of  the  Frame  rs 

As  outlined  in  Section  II,  congressional  creation  of  statutory  power 
enabling  Congress  or  its  committees  to  retain  jurisdiction  over  subjects 


239.  See  Doane's  Agricultural  Reports,  May  8,  1969,  at  3 1. 

240.  Dep't  of  Agriculture,  Release  No.  USDA  1015-69,  April  1,  1969. 

241.  Id. 

242.  The  provision  sisnged  by  Mr.  Nixon  are  included  in  the  list  of  committee  veto 
statutes  at  note  162  supra. 

243.  See  the  1972  presidential  comments  on  Public  Buildings  legislation  cited  in 
note  215  supra. 

244.  Mr.  Nixon  also  voiced  long  silent  presidential  opposition  to  the  use  of  congres- 
sional resolutions  to  control  the  executive.  See  note  160  supra. 

245.  See  note  160  supra. 

246.  See  notes  145,  162  supra. 
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of  legislation  evolved  late  in  the  history  of  the  Republic,  and  was  re- 
peatedly contested  by  the  executive  branch.  Initially,  such  power  was 
assumed  only  when  activities  of  Congress  or  its  committees  were  di- 
rected to  the  formulation  or  enactment  of  laws.  The  modern  practice, 
by  contrast,  is  not  so  limited.  The  fact  that  the  historical  precedent 
for  the  current  use  of  congressional  extra-legislative  power  was  strictly 
confined  in  scope  and  emerged  only  after  considerable  debate  over 
congressional  control  of  executive  power,-47  suggests  that  the  present 
practices  would  have  been  regarded  as  improper  by  the  Framers  and 
their  early  successors.  Likewise,  no  support  for  extra-legislative  con- 
trol of  the  executive  can  be  derived  by  analogy  from  the  non-legisla- 
tive roles  granted  to  Congress  by  the  Constitution;248  these  functions 
are  explicitly  stated,  and  the  ways  in  which  they  may  be  exercised  are 
narrowly  specified.240 

The  purposes  of  the  Framers  themselves  provide  a  test  of  constitu- 
tional validity  that  is  more  reliable  than  is  historical  precedent  or 
analogy.  This  section  will  therefore  examine  the  constitutional  de- 
bates relating  to  the  separation  of  powers  provisions  of  the  Constitu- 
tion. The  debates  suggest  that  the  Framers  envisaged  two  distinct  cat- 
egories of  restriction:  (1)  limitation  of  the  individual  powers  of  legis- 
lators; and  (2)  limitation  of  the  institutional  power  of  Congress.  From 
these  intended  limitations  we  derive  four  criteria  for  judging  the  consti- 
tutionality of  particular  instances  of  extra-legislative  control.  In  Section 
IV  these  criteria  will  be  used  to  analyze  the  potential  effects  of  extra- 
legislative  practices  and  to  formulate  conclusions  about  their  constitu- 
tionality. 

A .    Control  of  the  Legislative  Branch  of  Government 

The  purpose  of  the  Framers  of  the  Constitution,  who  gathered  in 
secret  convention  in  May.  1787,  was  to  formulate  a  new  plan  of  govern- 
ment to  replace  the  faltering  Confederation.  The  principle  was  early 
established  that  the  new  government  was  tc  be  one  of  independent 
powers  rather  than  one  with  powers  delegated  by  the  sovereign  states, 
reflecting  the  view  that  the  weakness  of  the  Confederation  was  its  sub- 
ordination of  national  government  to  the  individual  states.  The  critical 
focus  of  the  Constitutional  Convention  then  became  the  containment 
of  the  new  federal  power  through  substantive  and  procedural  limitations. 

The  confinement  of  congressional  power  was  a  fundamental  part 
of  the  Framers'  attempt  to  delimit  federal  authority  as  a  whole.  There 


247.  See  generally  Section  II  of  this  Comment. 

248.  Cooper  and  Cooper,  for  example,  in  defending  the  legislative  veto  draw  sup- 
port from  the  impeachment  power  and  other  special  powers  granted  Congress  by  the 
Constitution.   Cooper  &  Cooper,  supra  note  13,  at  473,  478. 

249.  See  note  35  supra. 


169 


1975]  CONGRESSIONAL  CONTROL  1031 

was  general  acceptance  of  the  notion  expressed  shortly  before  the  Con- 
vention by  John  Adams,  "that  the  legislative  power  is  necessarily  sover- 
eign and  supreme  over  the  executive  .  .  .  ,"250  This  thought  was  later 
echoed  by  Alexander  Hamilton:  "The  tendency  of  the  legislative  au- 
thority to  absorb  every  other  has  been  fully  .  .  .  illustrated  ....  In 
governments  purely  republican,  this  tendency  is  almost  irresistible."2*1 
This  tendency  in  mind,  Madison  warned:  "[I]t  is  against  the  enterpris- 
ing ambition  of  this  [legislative]  department  that  the  people  ought  to 
indulge  all  their  jealousy  and  exhaust  all  their  precautions."252  Indeed, 
of  all  the  problems  that  faced  the  Convention,  the  role  and  structure 
of  the  new  legislature  seems  to  have  been  foremost  in  the  minds  and 
debates  of  the  delegates.253 

Because  of  the  Framers'  strong  concern  for  the  tendency  of  the 
legislative  branch  to  encroach  on  the  Executive,  procedural  powers  as- 
sumed by  Congress  though  not  explicitly  given  it  by  the  Constitution 
must  be  critically  analyzed.  The  separation  of  powers  principle  as 
formulated  in  the  Constitution  lends  no  easy  determination  of  the  valid- 
ity of  a  statute  granting  Congress  a  non-legislative  role.  Unlike  many 
state  constitutions  with  broad  negative  injunctions  against  the  mixing 
of  governmental  functions,254  the  Federal  Constitution  is  drafted  largely 
in  terms  of  affirmative  grants  of  power.  The  respective  roles  of  each 
branch  have  been  defined  in  significant  part  by  an  accommodation  of 
affirmatively  granted  functions  resulting  in  "de  facto"  limitations  on  the 
powers  of  each  branch.255   Therefore,  even  if  simple  labeling  of  a  par- 


250.  J.  Adams,  A  Defense  of  the  Constitutions  of  Government  of  the 
United  States  of  America  362  (3d  ed.  1797)  [hereinafter  cited  as  Adams].  John 
Adams  was  in  England  at  the  time  of  the  Convention.  His  book  was  written  in  response 
to  an  attack  on  the  forms  of  government  springing  up  in  the  American  states  made  by 
Turgot.  The  work  was  published  first  in  London,  then  in  the  United  States.  It  was 
widely  read  by,  and  exerted  considerable  influence  on  the  delegates  to  the  Convention. 
C.  Warren,  The  Making  of  the  Constitution,  155-57,  815-18  (1929);  3  M.  Farrand,  The 
Records  of  the  Federal  Convention  of  1787,  33  (1966  ed.)  [hereinafter  cited  as 
Farrand]  (letter  from  Benjamin  Rush  to  Richard  Price,  June  2,  1787);  1  Farrand  539. 

251.  The  Federalist  No.  71,  at  433  (Mentor  ed.  1961)  (A  Hamilton).  See  also, 
The  Federalist  Nos.  48  (J.  Madison),  49  (J.  Madison),  73  (A.  Hamilton);  2  Farrand 
74. 

252.  The  Federalist  No.  48,  at  433  (J.  Madison) ;  see  also  2  Farrand  74,  76. 

253.  See  generally  1,  2  Farrand. 

254.  For  example,  the  California  Constitution  provides:  "The  powers  of  state  gov- 
ernment are  legislative,  executive  and  judicial.  Persons  charged  with  the  exercise  of  one 
power  may  not  exercise  either  of  the  others  except  as  permitted  by  this  Constitution ." 
Cal.  Const,  art.  UI,  §  3. 

255.  For  example,  the  veto  clause,  U.S.  Const,  art.  I,  §  7,  d  2,  3,  by  granting 
the  President  a  portion  of  the  legislative  power,  thereby  limits  the  legislative  power  of 
Congress.  That  the  legislative  power  is  granted  to  a  Congress  of  two  Houses  limits  the 
power  of  each  House  and  of  both  combined.  A  provision  by  which  the  legislature  grants 
the  executive  branch  enhanced  power  could  be  consistent  with  the  Framers'  purpose. 
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ticular  activity  as  executive  or  legislative  could  be  achieved,  this  label- 
ing would  not  be  sufficient  to  determine  the  validity  of  that  activity. 
The  point  at  which  a  constitutional  grant  of  power  becomes  a  manda- 
tory limitation,  unalterable  by  statutory  arrangement,  may  be  deter- 
mined only  in  the  light  of  the  purposes  of  those  who  drafted  the  Con- 
stitution.286 

1 .    Limitation  of  Individual  Powers — Control  of  Conflict  of  Interest 

In  a  work  published  shortly  before  the  Federal  Convention  of 
1787,  John  Adams  suggested: 

If  we  should  extend  our  candor  so  far  as  to  own  that  the  majority 
of  mankind  are  generally  under  the  domain  of  benevolence  and  good 
intentions,  yet  it  must  be  confessed  that  a  vast  majority  frequently 
transgress,  and  what  is  more  decidedly  in  point,  not  only  a  majority 
but  almost  all,  confine  their  benevolence  to  their  families,  relations, 
personal  friends,  parish,  village,  city,  county,  province,  and  that  very 
few  indeed  extend  it  impartially  to  the  whole  community.  Now,  grant 
but  this  truth  and  the  question  is  decided.  If  a  majority  are  capable 
of  preferring  their  own  private  interests  or  that  of  their  families,  coun- 
ties, and  party,  to  that  of  the  nation  collectively,  some  provision  must 
be  made  in  the  Constitution  in  favor  of  justice,  to  compell  all  to  rep- 
resent the  common  right,  the  public  good,  the  universal  law  in  prefer- 
ence to  all  private  and  partial  considerations.257 

This  skepticism  regarding  the  scope  of  human  benevolence  is  found 
throughout  the  debates  concerning  the  power  of  Congress.  In  The 
Federalist  No.  10,  Madison  reflected  the  heavy  preoccupation  with  the 
problem  of  overbearing  private  interests  in  the  legislature,  and  sug- 
gested the  means  by  which  the  Constitution  seeks  to  mitigate  this 
danger: 

Among  the  numerous  advantages  promised  by  a  well  constructed 


while  a  similar  statutory  provision  by  which  the  legislature  enhances  its  own  power 
might  be  contrary  to  that  purpose. 

256.  The  separation  of  powers  doctrine  has  been  applied  leniently  by  the  Supreme 
Court  in  the  case  of  delegation  of  congressional  power  to  bodies  outside  Congress.  See, 
e.g.,  K.  Davis,  Administrative  Law  Text  5  1.08  and  ch.  2  (1972).  This  fact,  however, 
cannot  be  given  weight  in  the  context  of  enhancement  of  congressional  power.  As 
will  be  demonstrated,  the  Framers*  separation  of  the  powers  of  government  reflected 
their  primary  concern  with  limitation  to  legislative  power. 

257.  1  Adams  215-16,  quoted  in  1  J.  Story,  Commentaries  on  the  Constitution 
of  the  United  States  411-12  (5th  ed.  1891)  [hereinafter  cited  as  Story].  See  The 
Federalist  Nos.  10  (J.  Madison)  and  51  (A.  Hamilton).  On  November  24,  1803  Jona- 
than Dayton,  one  of  the  Convention's  leading  advocates  of  state  equality  in  the  Senate, 
admonished  that  body:  "Look  through  that  instrument  from  beginning  to  end,  and  you 
will  not  find  an  article  which  is  not  founded  on  the  presumption  of  a  clashing  of  inter- 
ests."  3  Farrand  400. 
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Union,  none  deserves  to  be  more  accurately  developed  than  its  tend- 
ency to  break  and  control  the  violence  of  faction. 

By  a  faction  I  understand  a  number  of  citizens,  whether 
amounting  to  a  majority  or  minority  of  the  whole,  who  are  united  and 
actuated  by  some  common  impulse  of  passion,  or  of  interest,  adverse 
to  the  rights  of  other  citizens,  or  to  the  permanent  and  aggregate  in- 
terests of  the  community. 

The  inference  to  which  we  are  brought  is  that  the  causes  of  fac- 
tion cannot  be  removed  and  that  relief  is  only  to  be  sought  in  the 
means  of  controlling  its  effects. 

By  what  means  is  this  object  attainable?  Evidently  by  one  of  two 
only.  Either  the  existence  of  the  same  passion  or  interest  in  a  major- 
ity at  the  same  time  must  be  prevented,  or  the  majority,  having  such 
coexistent  passion  or  interest,  must  be  rendered,  by  their  number  and 
local  situation,  unable  to  concert  and  carry  into  effect  schemes  of  op- 
pression .... 

.  .  .  Extend  the  sphere  [of  the  society]  and  you  take  in  a 
greater  variety  of  parties  and  interests;  you  make  it  less  probable  that 
a  majority  of  the  whole  will  have  a  common  motive  to  invade  the 
rights  of  other  citizens  .  .  .  .2M 

Thus,  Madison  concluded  that  the  legislature,  the  body  authorized  to 
create  governmental  power,  is  to  be  restricted  to  a  large  body  repre- 
senting a  multiplicity  of  interests  and  incapable  of  precipitating  into 
dominating  factions.259 

The  Framers'  concern  over  the  conflict  between  public  and  private 
interests  was  directed  at  the  human  tendency  to  favor  both  local  interest 
over  national  interest,  and  self-interest  over  the  general  interest. 
These  tendencies  were  dealt  with  by  assuring  that  representational  in- 
terests would  be  expressed  only  through  the  institutional  filter  of  bicam- 
eralism and  by  placing  limitations  on  the  powers  of  individual  legis- 
lators. 


258.  The  Federalist  No.  10  (J.  Madison).  See  also  The  Federalist  Nos.  51  (J. 
Madison)  and  60  (A.  Hamilton);  Story  415,  417.  On  June  4  Madison  argued  before 
the  Committee  of  the  Whole: 

There  is  diversity  of  Interest  in  every  Country  the  Rich  &  poor,  the  Dr.  &  Cr. 
the  followers  of  different  Demagogues,  the  diversity  of  religious  Sects— The  Ef- 
fects of  these  parties  are  obvious  in  the  ant'.  Govt. — the  same  causes  will  op- 
erate with  us — We  must  introduce  Checks,  which  will  destroy  the  measures  of 
an  interested  majority — .  .  .  . 
1  Farrand  10S. 

259.  See  further  excerpt  from  The  Federalist  No.  10,  text  at  note  291  infra. 


172 


1034  CALIFORNIA  LAW  REVIEW  [Vol.  63:983 

a.    Local  Interests 

The  Framers  recognized — indeed  insisted  on — the  legitimacy  of 
representation  of  local  interests  in  the  national  government.  The  criti- 
cal issue  at  the  Convention  was  how  to  combine  these  interests  into  an 
acceptable  national  body  capable  of  resisting  domination  by  any  other 
coalition  of  local  interests.  The  Framers'  primary  answer  to  this  ques- 
tion was  bicameralism.200 

The  bicameral  principle  had  been  incorporated  into  the  first  plan 
laid  before  the  Convention.  The  Virginia  Plan  sought  to  institute  a  su- 
preme national  government  to  which  the  states  would  be  subordi- 
nated201 and  heeded  Adams'  warning202  by  providing  that  "the  National 
Legislature  ought  to  consist  of  two  branches."203  This  resolution  was 
accepted  unanimously  and  without  debate  by  the  Committee  of  the 
Whole.204  Following  the  Committee's  report,  however,  Mr.  Patterson 
presented  the  New  Jersey  Plan,2  '"'  proposing  that  the  states  continue 
to  be  fundamental  governmental  units,  and  advocating  retention  of  a 
more  powerful  version  of  the  unicameral  Congress  of  the  Confedera- 
tion.200 

This  fundamental  difference  in  approach  as  to  how  to  best  limit 
federal  power  was  debated  on  June  20  and  21,  17  87. 207  Both  sides 
agreed  that  limitations  were  essential.  The  supporters  of  the  Virginia 
Plan  saw  bicameralism  as  the  necessary  means  of  achieving  this  limita- 
tion.208 Those  who  supported  the  New  Jersey  Plan,  while  recognizing 
the  importance  of  a  bicameral  legislature  at  the  state  level,269  thought 
that  retention  of  power  in  the  states  was  a  better  way  of  limiting  federal 
power  and  providing  a  sufficient  guarantee  of  a  controlled  national  gov- 
ernment.270 Had  all  the  Framers  initially  accepted  the  goal  of  a  strong 


260.  See  note  262  infra. 

261.  1  Farrxnd  20,  249. 

262.  Adams  warned:  '[0]f  all  possible  forms  of  government,  a  sovereignty  in  one 
assembly,  successively  chosen  by  the  people,  is,  perhaps,  the  best  calculated  to  facilitate 
the  gratification  of  self-love  and  pursuit  of  the  self  interest  of  a  few  individuals."  3 
Adams  284.  See  also  1  Adams  363;  3  Adams  283-84;  1  Farrand  101,  254,  336-44,  354- 
58;  3  Farrand  40,  340,  359.  Story  discusses  the  purposes  of  a  dual  legislature  at  some 
length.    1  Story  409-421. 

263.  1  Farrand  20. 

264.  Id.  at  48,  55,  60. 

265.  Id.  at  242. 

266.  Id. 

267.  Id.  at  336-44,  354-58. 

268.  See  id.  at  259  (Mr.  Wilson). 

269.  Id.  at  341. 

270.  Id.  at  340-41  (statements  of  Mr.  Martin  and  Mr.  Sherman),  351  (statement 
of  Mr.  Patterson).  Indeed,  Adams  recognized  that  his  principle  of  legislative  supremacy 
did  not  apply  to  the  Confederation.  He  asserted  not  that  the  Confederation  was  an  ex- 
ception, but  that  the  Congress  thereof  was  not  a  legislative  assembly  at  all;  it  was  a  dip- 
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national  government,  a  bicameral  legislative  structure  would  have  met 
essentially  no  opposition.271  When  resolution  3  of  the  Virginia  Plan 
passed  on  June  21  by  a  7  to  3  vote  (with  one  state  divided),-72  the 
last  serious  challenge  to  the  adoption  of  a  two-branch  legislative  struc- 
ture ended.  Later  this  structure  became  the  basis  of  the  Connecticut 
compromise  and  the  sine  qua  non  of  the  acceptance  of  the  new  govern- 
ment by  the  small  states,  which  earlier  had  opposed  bicameralism.273 

By  establishing  two  Houses,  each  with  absolute  power  to  negate 
legislative  acts  of  the  other,274  the  Constitution  contemplates  a  tug-of- 
war  with  regard  to  local  interests:  neither  side  can  win  so  long  as  it 
does  not  represent  combinations  of  interests  identical  to  those  repre- 
sented by  the  other  side.  Thus  the  bicameral  check  requires  the  two 
houses  be  differently  structured — be  "animated  by  a  different  spirit"275 — 
to  assure  an  opposition  of  interests  and  to  provide  an  effective  check  on 
operation  of  the  legislature.276 

The  Virginia  Plan  provided  that  the  first  branch  of  the  legislature 
be  elected  by  the  people  of  the  several  states,  and  that  the  second 
branch  be  elected  by  the  first.277  In  each,  the  states  would  be  repre- 
sented in  proportion  to  their  free  inhabitants  or  their  quota  of  contribu- 
tion. Because  this  scheme  was  unacceptable  to  the  small  states, 
which  had  previously  enjoyed  equality  in  Congress,  the  question  of 
state  representation  became  the  critical  issue  of  the  Convention278  and 
the  topic  of  its  great  debates.279  The  small  states  feared  a  coincidence 
of  interest  among  the  large  states  would  subject  them  to  oppression  and 
threaten  their  existence,280  while  the  large  states  resisted  a  system 


lomatic  assembly  of  representatives  of  the  state  legislatures.  1  Adams  362-63.  See  also 
1  Farrand  256. 

271.  See  1  Story  416.  Among  the  delegates,  only  Dr.  Franklin  was  reported  op- 
posed to  bicameral  legislative  structure.   1  Farrand  48;  3  Farrand  297. 

272.  1  Farrand  358. 

273.  Id.  at  355,  461-62. 

274.  2  Farrand  196-97;  1  Farrand  165. 

275.  3  Farrand  419  (letter  from  Gouverneur  Morris  to  Robert  Walsh.  Feb.  5, 
1811). 

276.  Madison  wrote: 

In  republican  government  the  legislative  authority  necessarily  predominates. 
The  remedy  for  this  inconveniency  is  to  divide  the  legislature  into  different 
branches;  and  to  render  them,  by  different  modes  of  election  and  different  prin- 
ciples of  action,  as  little  connected  with  each  other  as  the  nature  of  their  com- 
mon functions  and  their  common  dependence  on  the  society  will  permit. 
The  Federalist  No.  51.  See  also  The  Federalist  No.  62  (J.  Madison). 

277.  1  Farrand  20. 

278.  "The  great  difficulty  lies  in  the  affair  of  Representation;  and  if  this  could  be 
adjusted,  all  others  would  be  surmountable."  Id.  at  321  (speech  of  Mr.  Madison). 

279.  See  id.  at  167,  176-80,  196-202,  321,  343,  355-58,  438-41,  444-50,  461-68,  550- 
51;  2  Farrand  5-11,  13-14,  17-20,  25. 

280.  1  Farrand  177,  355,  484,  488,  491. 
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wherin  laws  could  be  passed  by  representatives  of  a  minority  of  the 
people. 

Although  the  idea  that  states  be  equally  represented  in  only  the 
second  House  had  been  repeatedly  suggested  as  a  compromise,281  it 
had  been  either  ignored  or  rejected.282  When  the  Convention  had 
reached  an  impasse,  however,  and  the  matter  of  representation  in  the 
Senate  was  referred  to  a  special  committee  for  consideration,288  the 
concept  was  revived  and  was  finally  accepted  by  the  Convention  as 
the  Connecticut  compromise.284  The  principle  that  one  House  should 
represent  the  people,  the  other  states,285  was  so  important  to  the 
Framers  that  they  inserted  a  constitutional  provision  to  ensure  that  such 
representation  was  not  to  be  altered  even  by  constitutional  amendment, 
save  with  consent  of  the  states  affected.288 

The  Constitution  specifies  not  only  that  there  be  two  Houses  of 
Congress;287  it  also  spells  out  precisely  how  those  Houses  are  to  be 
structured  in  terms  of  representation.288  In  contrast  to  the  executive 
and  the  judicial  branches,  Congress  is  composed  of  representatives  of 
local  interests.  The  constitutional  provisions  for  the  terms  of  represen- 
tation of  legislators  operate  on  the  presumption  that  each  Senator  and 
Representative  will  represent  his  or  her  constituents.289  In  one  sense 
this  duty  to  represent  local  constituencies  is  contrary  to  the  goal  of  a 
government  in  which  national  concerns  predominate.  The  structure  in 
which  these  local  representatives  meet,  however,  provides  a  corrective 
for  their  parochial  biases.  Because  each  piece  of  legislation  needs  at 
least  the  majority  support  of  each  legislating  body,  local  interests  tend 
to  cancel  each  other  out.  Thus,  legislation  passes  through  what  is  ef- 
fectively a  constitutional  averaging  process  based  on  a  specific,  prees- 
tablished  weighting  system,  designed  to  cut  across  potential  factional 
interests.  The  dual  representation  base  and  different  terms  of  office 
and  qualifications  together  operate  to  effect  the  bicameral  check  on  in- 


281.  E.g.,  id.  at  52,  87,  201,  343,  461-62,  468. 

282.  Id.  at  201,  510. 

283.  Id.  at  511-16  (July  2). 

284.  Id.  at  550-51  (July  7);  2  Farrand  15  (July  15). 

285.  1  Farrand  461-62. 

286.  2  Farrand  631.  See  U.S.  Const,  art.  V. 

287.  U.S.  Const,  art.  I,  §  1. 

288.  Id.  §§  2,  3. 

289.  See  2  Farrand  80  (statement  of  Mr.  Madison)  (quoted  in  text  accompanying 
note  324  infra).  This  point  is  illustrated  by  Mr.  Butter's  response  to  Mr.  Randolph's 
advocacy  of  a  plurality  in  the  executive  department:  "a  single  magistrate  [is]  most 
likely  to  answer  the  purpose  of  the  remote  parts.  If  one  man  should  be  appointed  he 
would  be  responsible  to  the  whole,  and  would  be  impartial  to  its  interests.  If  three  or 
more  should  be  taken  from  as  many  districts,  there  would  be  a  constant  struggle  for  local 
advantages."    1  Farrand  88-89. 
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stitutional  power  and  lessen  the  danger  that  particular  interests  will 
dominate  the  legislature.290 

b.  Self-Interest 

On  the  one  hand,  the  Framers  recognized  the  necessity  of  having 
local  interests  represented  in  the  government,  but  sought  to  subordinate 
them  to  the  national  interest  rather  than  eliminate  them.  On  the  other 
hand,  they  saw  no  value  to  other  forms  of  self-interest  and  sought  to 
eliminate  their  influence  on  the  governmental  process.  Their  concern 
focused  on  the  legislative  branch: 

No  man  is  allowed  to  be  a  judge  in  his  own  cause,  because  his 
interest  would  certainly  bias  his  judgment,  and,  not  improbably,  cor- 
rupt his  integrity.  With  equal,  nay  with  greater  reason,  a  body  of 
men  are  unfit  to  be  both  judges  and  parties  at  the  same  time;  yet 
what  are  many  of  the  most  important  acts  of  legislation  but  so  many 
judicial  determinations,  not  indeed  concerning  the  rights  of  single  per- 
sons, but  concerning  the  rights  of  large  bodies  of  citizens?  And  what 
are  the  different  classes  of  legislators  but  advocates  and  parties  to  the 
causes  which  they  determine?  .  .  .M1 

Governmental  susceptibility  to  the  influence  of  a  self-interested 
legislature  was  niinimized  in  part  by  structuring  a  Congress  resistant 
to  dominance  by  factions.  In  addition,  however,  the  Framers  sought 
to  limit  the  opportunity  for  exercise  of  independent  power  by  individual 
Congressmen.  A  primary  concern  at  the  Convention  was  that  power 
should  not  be  created  and  controlled  by  the  same  hand.292  The  Con- 
stitution's treatment  of  the  eligibility  of  Congressmen  for  public  office 
and  of  congressional  power  to  appoint  public  officials293  manifests  this 
concern.  Article  I  section  6  of  the  Constitution  reads  in  part: 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was 
elected,  be  appointed  to  any  Civil  Office  under  the  Authority  of 
United  States,  which  shall  have  been  created  or  the  Emoluments 
whereof  shall  have  been  increased  during  such  time;  and  no  Person 
holding  any  Office  under  the  United  States  shall  be  a  Member  of  ei- 
ther House  during  his  Continuance  in  Office. 

The  two  independent  disabilities  imposed  by  this  passage  were  re- 
garded differently  by  the  Framers.  The  second  clause,  known  as  the 
incompatibility  clause,  forbids  the  simultaneous  holding  of  a  congres- 
sional seat  and  other  federal  public  office.    It  was  passed  by  the  Con- 


290.  The  Federalist  Nos.  51,  62  (J.  Madison). 

291.  The  Federalist  No.  10,  at  79  (Mentor  ed.  1961)  (J.  Madison). 

292.  See,  e.g.,  1  Farrand  34,  139-40. 

293.  These  provisions  may  in  addition  be  taken  as  addressed  to  the  previously  dis- 
cussed conflict  between  local  and  national  interests,  as  considerations  of  local  interest 
may  arise  from  considerations  of  self  interest. 
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vention  without  debate.  The  first  clause,  known  as  the  ineligibility 
clause,  was  fervently  debated,  its  opponents  feeling  that  it  would  be 
degrading  to  members  of  Congress,  and  that  it  would  deter  talented 
individuals  from  seeking  election  to  the  legislature.294  The  purpose  of 
these  two  clauses,  however,  was  the  same — to  avoid  corruption. 

The  predecessor  of  this  section  in  the  Virginia  Plan  would  have 
forbidden  a  federal  legislator  to  serve  simultaneously  in  other  federal 
or  state  offices,  and  would  have  continued  the  ineligibility  for  federal 
office  for  a  year  beyond  the  expiration  of  the  legislator's  term  in  Con- 
gress.295 After  the  ban  on  holding  of  state  office  had  been  removed,29* 
Madison  moved  for  a  restriction  close  to  that  finally  adopted;  ineligi- 
bility was  to  be  limited  to  offices  created  or  to  offices  the  emolu- 
ments of  which  had  been  augmented  during  a  member's  term  of  ser- 
vice.297 Mr.  Wilson  supported  this  motion,  urging  that  the  proper  cure 
for  the  feared  corruption — that  the  legislature  would  appoint  resigning 
members  to  vacant  offices — was  to  deny  the  legislature  the  proposed 
power  to  appoint  officers.  The  other  "branch  of  corruption,"  the  dan- 
ger that  unnecessary  offices  would  be  created  for  hopeful  Congress- 
men, was  to  be  remedied  by  Madison's  amendment.298  For  the  time, 
however,  this  solution  was  rejected.299  In  addition  to  the  incompati- 
bility provision,  the  version  of  the  clause  favored  by  the  Committee 
of  Detail  stipulated  that  all  members  of  Congress  would  be  ineligible 
during  their  terms  of  office,  and  specified  that  Senators  would  be  inelig- 
ible for  one  year  after  completion  of  their  terms.300  Debate  on  this 
version  also  pitted  the  argument  that  possibilities  for  corruption  should 
be  minimized  against  the  contention  that  ineligibility  would  leave  the 
legislature  without  willing  talent.301   Mr.  Gerry  objected  to  a  proposed 


294.  1  Farrand  376,  386-89;  2  Farrand  283-89. 

295.  The  provision  read: 

Resolved  that  the  Members  of  the  first  branch  of  the  national  Legislature 
ought  ...  to  be  ineligible  to  any  office  established  by  a  particular  State  or 
under  the  authority  of  the  United  States  (except  those  peculiarly  belonging  to 
the  functions  of  the  first  branch)  during  the  term  of  service,  and  under  the 
national  government  for  the  space  of  one  year  after  its  expiration. 
A  similar  provision  applied  to  the  second  branch.   1  Farrand  228-29. 

296.  Id.  at  386.  Mr.  Luther  Martin  explained  this  action  to  the  Maryland  Legisla- 
ture as  follows: 

[N]o  good  reason  could  be  assigned,  why  a  senator  or  representative  should 
be  incapacitated  to  hold  an  office  in  his  own  government,  since  it  can  only 
bind  him  more  closely  to  his  State,  and  attach  him  the  more  to  its  interests, 
which,  as  its  representative,  he  is  bound  to  consult  and  sacredly  guard.  .  .  . 
3  Farrand  200. 

297.  Madison's  notion,  however,  still  required  ineligibility  one  year  after  the  term 
of  office  was  completed  as  well  as  during  the  term  of  office.   1  Farrand  386. 

298.  Id.  at  387. 

299.  Id.  at  390. 

300.  2  Farrand  180. 

301.  Id.  at  283-90. 
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substitution  of  a  mere  incompatibility  clause  on  the  grounds  that  if  Sen- 
ators had  the  power  to  appoint  ambassadors,  as  was  then  proposed,  eli- 
gibility for  office  immediately  upon  leaving  Congress  would  lead  to  a 
proliferation  of  unnecessary  ambassadorships.10-  Debate  was  then 
postponed  until  the  powers  of  the  Senate  had  been  more  firmly  de- 
fined, and  on  August  31  this  and  other  undecided  measures,  including 
the  clause  concerning  the  appointment  power,  were  submitted  to  a 
"Committee  of  Eleven,"  consisting  of  one  member  from  each  state.303 
The  following  day  the  Committee  recommended  that  a  legislator  be  in- 
eligible during  the  entire  term  for  which  he  was  elected,  thus  prevent- 
ing him  from  resigning  in  order  to  accept  other  public  office.304 

On  September  3,  Mr.  Pinkney,  considering  ineligibility  degrad- 
ing/105 and  wishing  "to  restrain  the  proposition  to  a  mere  incompata- 
bility,"300  reintroduced  his  earlier  defeated  motion307  calling  only  for 
the  automatic  vacation  of  the  seat  of  a  member  upon  his  acceptance 
of  any  other  federal  office  for  which  emoluments  might  be  received.3"" 
The  Convention  again  voted  to  retain  the  more  stringent  ineligibility 
clause  as  well  as  the  non-controverted  incompatibility  clause,  but  com- 
promised by  adopting  the  modification  previously  suggested  by  Mad- 
ison narrowing  ineligibility  to  offices  "created  or  the  emoluments 
whereof  shall  have  been  increased"  during  the  legislator's  tenure  in  of- 
fice.308 The  final  version,  therefore,  permitted  appointment  of  legisla- 
tors, upon  vacation  of  their  legislative  office,  to  vacant  but  previously 
existing  public  office. 

Throughout  these  debates  the  only  significant  argument  advanced 
in  favor  of  the  clause  was  the  danger  of  corruption.310  Institutional 


302.  Id.  at  285. 

303.  Id.  at  481. 

304.  Id.  at  484. 

305.  Id.  at  283. 

306.  Id.  at  490. 

307.  Id.  at  289. 

308.  Id.  at  489-90.  In  response  to  an  identical  motion  Colonel  Mason  had  earlier 
"ironically  proposed  to  strike  out  the  whole  section,  as  a  more  effectual  expedient  for 
encouraging  that  exotic  corruption  which  might  not  otherwise  thrive  so  well  in  the 
American  Soil  ..."   Id.  at  284. 

309.  Id.  at  492.   As  a  result  of  this  compromise  the  Committee  promptly  recom- 
mended, and  the  Convention  accepted,  transfer  of  the  appointment  power  from  the  Sen- 
ate to  the  Executive.  See  text  accompanying  and  following  note  331  infra. 

310.  But  see  S.  Rep.  No.  563  67th  Cong.,  2d  Sess.  (1922),  quoted  in  6  Cannon's 
Precedents  of  the  House  of  Representatives  §  64  (1935).  There  the  Senate  Judi- 
ciary Committee  discussed  the  issue  of  eligibility  with  regard  to  the  propriety  of  the 
President's  appointment  of  two  Congressmen  to  a  newly  created  commission.  The  re- 
port stated: 

There  was  a  dual  purpose  in  the  provision  under  review,  first,  to  remove 
the  temptation  from  members  to  multiply  offices  to  which  they  might  be  ap- 
pointed, either  in  their  honor  of  their  profit,  and,  second,  and  perhaps  more 
important  as  viewed  by  the  fathers,  to  deprive  the  Executive,  with  whom  was 
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power  was  briefly  considered  a  factor  when  it  was  argued  that  eligibility 
was  necessary  to  lessen  the  influence  of  the  Executive;811  later  it  was 
argued  that  /^eligibility  was  necessary  for  the  same  purpose.312 

Intimately  connected  with  the  Framers'  treatment  of  eligibility  for 
office  was  their  delegation  of  the  appointment  power.  Madison's  orig- 
inal suggestion  that  ineligibility  be  limited  to  newly  created  or  aggran- 
dized offices  was  characterized  as  only  a  partial  remedy  to  the  evil  of 
corruption,  since  present  officers  might  be  translated  into  newly  created 
positions,  leaving  vacancies  to  be  filled  by  members  of  Congressmen.813 
As  had  been  suggested  by  Mr.  Wilson,814  this  potential  loophole  uas 
closed  by  denying  Congress  the  power  to  appoint  officers.  Article  II, 
section  2  of  the  Constitution  provides: 

[The  President]  shall  nominate,  and  by  and  with  the  Advice  and 
Consent  of  the  Senate,  shall  appoint  Ambassadors,  other  public  Min- 
isters and  Consuls,  Judges  of  the  supreme  Court,  and  all  other  Offi- 
cers of  the  United  States,  whose  Appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  Law;  but  the 
Congress  may  by  Law  vest  the  Appointment  of  such  inferior  Officers, 
as  they  think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or 
in  the  Heads  of  Departments. 

While  the  placement  of  the  appointment  power  affects  institu- 
tional power  among  the  branches,  no  institutional  argument  compelled 
a  particular  placement  of  the  power.  As  in  the  debates  over  the  legis- 
lators' eligibility  for  office,  consideration  of  potential  conflicts  of  interest 
controlled  the  final  decision.  The  Virginia  Plan  originally  called  for 
the  appointment  of  judges  by  the  legislature316  and  the  Committee  of 
the  Whole  added  a  general  appointment  power  in  the  Executive  for 
officers  not  otherwise  provided  for  in  the  Constitution.316  That  such 
general  appointment  power  should  rest  in  the  Executive  seems  never 
to  have  been  questioned.  Appointment  of  judges  by  the  legislature, 
however,  raised  the  objection  that  appointment  by  a  large  body  would 


to  rest  the  power  of  appointment,  of  the  opportunity  to  constrain  Members  of 
Congress  to  conform  to  his  desires  concerning  legislation  by  holding  out  to 
them  the  hope  of  appointment  to  offices  which  they  were  to  create  or  render 
more  attractive  by  an  increase  of  salary.  .  .  .  However  fanciful  such  a  danger 
may  seem  to  us,  it  was  notorious  in  their  day  that  the  King  of  Great  Britain, 
or  at  least  his  ministers,  often  secured  from  Parliament  legislation  favored  by 
them  by  a  liberal  distribution  of  offices,  pensions,  peerages,  and  even  of  cold 
cash. 

6  Cannon's  Precedents  of  the  House  of  Representatives,  §  64  at  72. 

311.  2  Farrand  490  (Morris),  491  (Wilson). 

312.  The  Federalist  No.  76  (A.  Hamilton). 

313.  1  Farrand  387-88. 

314.  Id.  at  387. 

315.  Id.  at  21. 

316.  Id.  at  67. 
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lead  to  intrigue  and  corrupt  appointments,  each  member  hiding  his  self- 
interest  behind  the  actions  of  his  colleagues.317  During  debate  in  the 
Committee  of  the  Whole,  appointment  of  judges  by  the  Executive  was 
suggested  by  both  Wilson818  and  Hamilton,  Hamilton  adding  that  the 
Senate  should  be  given  power  to  reject  the  appointment.319  However, 
Madison's  suggestion  that  appointment  of  judges  be  made  by  the 
smaller,  more  experienced  Senate  was  accepted320  and  included  in  the 
Committee's  report.821 

In  the  Convention  debate  on  the  Committee  report,  Mr.  Ghorum 
argued  that  even  the  Senate  was  too  large  a  body  to  produce  respon- 
sible appointments,  and  suggested  judicial  appointments  be  made  by 
the  Executive  with  the  advice  and  consent  of  the  Senate,  as  had  been 
the  successful  practice  in  Massachusets  for  140  years.322  Mr.  Madison, 
previously  a  supporter  of  appointment  by  the  Senate,  had  changed  his 
mind  since  equal  state  representation  in  the  Senate  had  been  adopted, 
and  moved  to  effect  Mr.  Ghorum's  suggestion.323  Madison's  argu- 
ments, noted  in  his  journal  of  the  Convention,  reflect  considerable  con- 
cern for  controlling  self-interest  and  partiality. 

1  that  it  secured  the  responsibility  of  the  Executive  who  would  in 
general  be  more  capable  &  likely  to  select  fit  characters  than  the  Leg- 
islature or  even  the  2d.  b.  of  it,  who  might  hide  their  selfish  motives 
under  the  number  concerned  in  the  appointment — 2  that  in  case  of  any 
flagrant  partiality  or  error,  in  the  nomination,  it  might  be  fairly  pre- 
sumed that  %  of  the  2d.  branch  would  join  in  putting  a  negative 
on  it.  3  that  as  the  2d.  b.  was  very  differently  constituted  when  the 
appointment  of  Judges  was  formerly  referred  to  it,  and  was  now  to 
be  composed  of  equal  votes  from  all  the  States,  the  principle  of  com- 
promise which  had  prevailed  in  other  instances  required  in  this  that 
their  shd.  be  a  concurrence  of  two  authorities,  in  one  of  which  the 
people,  in  the  other  the  states,  should  be  represented.  The  Executive 
Magistrate  wd  be  considered  as  a  national  officer,  acting  for  and 
equally  sympathizing  with  every  part  of  the  U.  States.  If  the  2d. 
branch  alone  should  have  this  power,  the  Judges  might  be  appointed 
by  a  minority  of  the  people,  tho'  by  a  majority,  of  the  States,  which 
could  not  be  justified  on  any  principle  as  their  proceedings  relate 
to  the  people  rather  than  to  the  States  .  .  .  ,324 
The  motion  failed  by  a  6  to  3  vote,325  however,  and  the  resolution  call- 

317.  Id.  at  119,  120;  The  Federalist  No.  76  (A.  Hamilton). 

318.  1  Farrand  119. 

319.  Id.  at  128. 

320.  Id.  at  232-33. 

321.  Id.  at  236-37. 

322.  2  Farrand  41,  44. 

323.  Id.  at  44,  80. 

324.  Id.  at  80-81. 

325.  Id.  at  83. 
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ing  for  appointment  of  judges  by  the  Senate  was  referred  to  the  Com- 
mittee of  Detail.126  In  its  report  of  August  6,  the  Committee  called 
for  Senate  appointment  of  both  judges  and  ambassadors,327  and  the 
Convention  thereafter  added  "other  public  ministers"  to  the  list.328 
Final  action  was  postponed,329  and  on  August  31  the  appoinment  clause 
was  referred  to  the  Committee  of  Eleven  along  with  the  clause  dealing 
with  eligibility  for  office.330 

On  the  following  day  the  Committee  recommended  that  legislators 
be  ineligible  for  any  civil  office  during  the  time  for  which  they  were 
elected.331  Only  after  the  Convention  had  decided  the  issue  of  ineligi- 
bility, limiting  it  to  newly  created  offices  or  those  offices  the  emolu- 
ments of  which  had  been  enhanced,  did  the  Committee  act  on  the  ap- 
pointment power.  On  September  4  the  Committee  report  adopted  the 
earlier  suggestions  of  Hamilton,  Ghorum,  and  Madison.332  Though 
placement  of  the  appointment  power  in  the  Senate  had  previously  sur- 
vived every  challenge,  the  Convention  now  accepted  transfer  of  that 
power  to  the  Executive  virtually  without  debate.  Indeed,  it  was  now 
objected  that  the  Senate,  which  retained  the  power  to  disapprove  the 
President's  nominations,  should  have  no  role  in  the  appointment  of  of- 
ficers.333 

The  Convention's  actions  on  the  appointment  power  and  eligibility 
for  public  office  were  intimately  connected.  The  compromise  allowing 
a  Congressman  to  leave  his  seat  and  assume  public  office  required  both 
a  corresponding  abolition  of  the  power  of  Congress  to  make  appoint- 
ments, and  an  assurance  that  a  Congressman  would  be  ineligible 
for  an  office  which  he  had  helped  create.  By  means  of  these  coupled 
provisions,  the  Framers  assured  that  individuals  could  neither  appoint 
themselves  to  positions  of  power,  nor  create  such  positions  and  immed- 
iately accept  appointment  to  them. 

In  sharp  contrast  to  the  lengthy  debates  on  the  intricate  connection 
between  the  appointment  power  and  the  eligibility  of  Congressmen  for 
public  office  upon  leaving  Congress,  stands  the  Convention's  unques- 
tioning acceptance  of  the  principle  that  no  person  should  simultane- 
ously have  the  power  to  make  laws  as  a  legislator  and  execute  them 
as  holder  of  additional  public  office.  The  meaning  of  the  Framer's  si- 
lence on  this  matter,  which  was  so  basic  as  to  be  undeserving  of  debate, 


326.  Id.  at  132. 

327.  Id.  at  183. 

328.  Id.  at  394. 

329.  Id. 

330.  Id.  at  481.   See  text  accompanying  note  303  supra. 

331.  2  Farrand  484.   See  text  accompanying  note  304  supra. 

332.  2  Farrand  498-99. 

333.  Id.  at  538-39. 
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is  necessarily  a  subject  of  speculation.  Nevertheless,  there  seems  no 
doubt  that  the  bases  of  the  restriction  were  the  dangers  of  self-serving 
exercise  of  governmental  power  and  unsymmetrical  representation  of 
local  interests.334  With  no  countervailing  objection  that  incompatibility, 
as  distinguished  from  ineligibility,  was  "degrading,"  these  dangers  left 
no  room  for  debate. 

The  Framers'  overriding  concern  for  limiting  conflicts  between  the 
national  interest  and  local  and  personal  interests  requires  that  these 
conflicts  be  addressed  on  a  constitutional  level.  The  Constitution  care- 
fully structures  a  group  of  individuals — each  responsible  to  a  local  elec- 
torate— into  a  national  body,  and  relegates  strictly  local  legislation  to 
the  states.  It  requires  two  independent  combinations  of  local  interest, 
the  two  Houses  of  Congress,  to  effect  a  legislative  act.  Only  in  narrowly 
defined  instances  are  the  individual  Houses  authorized  to  step  out  of 
the  Congressional  structure  and  act  outside  the  constitutionally  defined 
"averaging  process."  This  splitting  of  Congress  into  two  Houses  of 
differing  structure,  the  incompatibility  of  congressional  and  other  fed- 
eral public  office,  the  ineligibility  of  Congressmen  for  office  created  or 
rendered  more  lucrative  by  their  own  hand,  and  the  denial  to  Congress 
of  the  power  to  name  public  officers  were  intended  to  prevent  oppor- 
tunities for  self-serving  acts.  The  interrelationship  between  the  de- 
bates on  the  ineligibility  and  incompatibility  clauses  and  the  appoint- 
ment power  illustrates  with  particular  clarity  the  intent  of  the  Framers 
to  sever  the  hand  wielding  power  from  the  body  creating  it.  This  pur- 
pose, repeatedly  manifest,  suggests  the  possibility  of  establishing  a 
constitutional  test  with  which  to  evaluate  authorizations  of  extra-legisla- 
tive activities  which  may  evade  the  procedural  safeguards  limiting  as- 
sertion of  personal  and  local  interests.  Such  a  test,  based  on  avoidance 
of  conflict  of  interest  in  government,  will  be  elaborated  later  in  this  sec- 
tion.335 

2.    Limitation  of  the  Institutional  Power  of  Congress — Control  of  Fed- 
eral Power 

The  goal  of  limiting  potential  conflicts  of  interest  within  Congress 
is  an  integral  part  of  a  broader  purpose  to  limit  the  power  of  Congress 
and  thereby  check  the  power  of  federal  government.  The  procedural 
checks  designed  to  restrain  the  influence  of  selfish  and  parochial  inter- 


334.  This  latter  speculation  is  supported  by  Mr.  Luther  Martin's  explanation  to  the 
Maryland  legislature  of  the  reason  for  dropping  an  additional  ineligibility  for  holding 
simultaneous  state  office.  Mr.  Martin  contended  that  there  was  no  need  for  such  exclu- 
sion, for  holding  of  simultaneous  state  office  would  only  bind  a  Congressman  closer  to 
the  interests  which  he  is  bound  to  represent.   See  note  296  supra. 

335.  See  subection  B  of  this  section,  infra. 
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ests  are  also  intended  to  limit  congressional  power  by  disabling  factions 
and  by  removing  incentives  for  overreaching.  These  limitations  on  the 
power  of  Congress  are  a  final  expression  of  the  Framers'  desire  to  limit 
the  scope  of  the  new  federal  government.  Yet  the  attempt  to  limit  con- 
gressional and  federal  power  was  not  confined  to  restricting  the  author- 
ity of  individual  members  of  Congress.  The  Framers  were  concerned 
that  the  legislative  branch,  even  when  acting  pursuant  to  its  own  view 
of  the  national  interest,  would  assume  too  much  power  relative  to  the 
coordinate  branches.  From  the  outset  the  Convention  sought  to  stem 
this  asserted  tendency  by,  in  effect,  granting  a  portion  of  the  lawmaking 
power  to  the  coordinate  branches  of  government.336 

The  bicameral  system,  deemed  essential  to  the  control  of  federal 
power  once  the  principle  of  a  strong  federal  government  had  been  ac- 
cepted, was  one  of  the  two  major  checks  on  the  institutional  power  of 
Congress.  The  other  was  the  veto  power.  The  Virginia  Plan  pro- 
posed that  the  Executive  and  a  "convenient  number  of  the  National 
Judiciary"  form  a  "council  of  revision"  with  power  to  examine  and  ne- 
gate all  acts  of  the  National  Legislature.837  Any  such  reversal  would 
require  repassage  by  a  then  unstated  portion  of  each  branch  of  the 
legislature  before  the  vetoed  act  could  become  effective.838  The  pro- 
posal was  vigorously  debated  in  the  Committee  of  the  Whole  on  June 
4  and  6, 339  the  principal  points  of  contention  being  whether  the  judi- 
ciary should  be  included  in  this  function,  and  whether  a  veto  should 
be  absolute  or  subject  to  override  by  an  increased  majority. 

Mr.  Gerry  and  Mr.  King  objected  to  the  inclusion  of  the  judiciary 
in  the  lawmaking  process,  contending  that  judicial  power  to  expound 
the  laws  and  rule  on  their  constitutionality  constituted  a  sufficient  bar- 
rier against  encroachment  on  the  judicial  branch,  and  that  laws  should 
only  be  reviewed  by  judges  who  had  not  participated  in  their  forma- 


336.  The  veto  clause  as  finally  enacted  in  essence  makes  the  President  a  third  par- 
ticipant in  the  legislative  process,  along  with  the  two  Houses  of  Congress,  and  specifies 
two  alternative  means  by  which  a  legislative  act  may  be  passed:  simple  passage  by  the 
"three  participants,"  or  passage  by  a  two-thirds  majority  of  the  House  and  Senate  follow- 
ing rejection  by  the  "third  participant."  The  legislative  function  of  the  President  is  quite 
distinct  from  his  ordinary  executive  function.  It  is  interesting  to  note  that  the  Constitu- 
tion authorizes  a  second  legislative  role  for  the  Executive — that  of  proposing  legislation 
to  Congress.  U.S.  Const,  art.  2,  §  3. 

The  debates  which  culminated  in  the  exclusion  of  the  judiciary  from  the  "revision- 
ary  power"  indicate  the  clear  design  of  the  Framers  that  the  judiciary  should  act  as  a 
check  on  the  power  of  Congress  to  enact  laws  contrary  to  the  Constitution.  See  note 
337  and  subsequent  text  infra. 

.  337.  1  Farrand  21.  The  term  "revisionary  power"  was  used  by  the  Framers  to 
denote  the  power  to  reject  acts  of  Congress.  This  power  now  resides  in  the  veto  clause. 

338.  Id. 

339.  Id.  at  97-104,  138-40. 
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tion.340  In  response  Wilson  and  Madison  contended  that  a  single  ex- 
ecutive would  not  have  the  power  or  prestige  to  confront  the  legislative 
branch  alone341  and  that  the  added  support  of  the  judiciary  would  be 
required  to  render  the  veto  power  an  effective  check  on  the  legislature. 
Madison  further  argued  that  the  Executive  in  a  republican  government 
possessed  neither  the  emoluments  nor  the  hereditary  magistrate's  per- 
manent stake  in  the  public  interest  necessary  to  "place  him  out  of  the 
reach  of  foreign  corruption."342  Thus  Executive  exercise  of  the  veto 
power  would  need  to  be  both  controlled  and  supported  by  an  associa- 
tion of  judges.343  However,  the  view  which  prevailed344  by  an  8  to  3 
vote,  was  that  the  veto  power  should  be  exercised  by  a  single  Executive 
in  order  to  assure  impartiality  and  responsibility.845 

The  effect  of  the  Executive  veto  was  debated  with  equal  vigor. 
Wilson  and  Hamilton  called  for  institution  of  an  absolute  veto,  without 
which  the  legislature  could  "sink  [the  Executive]  into  nonexistence."346 
Madison  suggested  that  such  absolute  power  would  be  no  more  effec- 
tive than  the  requirement  of  an  increased  majority  for  repassage,  be- 
cause the  President  would  be  unable  to  withstand  legislative  pressure 
without  some  support  from  within  that  body.347  Madison  added  that  ab- 
solute Executive  power  was  "obnoxious  to  the  temper  of  this  coun- 
try."348 An  absolute  veto  was  characterized  as  tantamount  to  anarchy, 
and  dangerously  subject  to  abuse  by  the  Executive.349  Mr.  Butler 
warned  that  "in  all  countries  the  Executive  power  is  in  a  constant 
course  of  increase,"350  and  that  "a  Cataline  or  a  Cromwell"351  could 
arise  here  as  elsewhere.  Mr.  Bedford  took  the  extreme  position  and 
opposed  all  revisionary  checks  on  the  legislature,  arguing  that  the  Con- 
stitution should  set  boundaries  and  that  the  "Representatives  of  the 
people"  should  be  judges  of  what  was  for  their  interest  since  the  two 
legislative  branches  would  constitute  sufficient  internal  control.352  The 
Committee  unanimously  rejected  the  absolute  Executive  veto  power,353 


340.  Id.  at  97-98. 

341.  Id.  at  138. 

342.  Id. 

343.  Id. 

344.  Id.  at  140. 

345.  Id.  at  139-40. 

346.  Id.  at  98. 

347.  Id.  at  99-100. 

348.  Id.  at  100. 

349.  Id.  at  99-103. 

350.  Id.  at  100. 

351.  Id. 

352.  Id.  at  100-01. 

353.  Id.  at  103. 
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and  required  a  legislative  majority  of  two-thirds  for  repassage  of  a  ve- 
toed bill.354 

On  July  21  the  Convention  again  considered  the  joint  exercise  of 
the  revisionary  power  by  the  Executive  and  the  judiciary.3515  Madison 
repeated  his  argument  that  such  association  was  necessary  to  balance 
the  power  of  the  legislature,  and  that  such  blending  of  departments  was 
necessary  to  assure  the  separation  of  powers.356  Colonel  Mason  con- 
tended that  defense  of  the  Executive  was  not  the  sole  object  of  the 
revisionary  power;  it  was  also  necessary  to  restrain  "unjust  and  oppres- 
sive laws"  which  might  be  passed  by  Congress.  Under  the  power  of 
judicial  review,  judges  could  void  such  laws  only  if  they  were  unconstitu- 
tional. By  having  a  part  in  the  revisionary  power,  judges  would  also 
have  a  chance  to  defeat  the  "unjust,  oppressive  or  pernicious"  laws 
which  were  not  plainly  unconstitutional.357  Though  the  margin  was 
narrower,358  the  prevailing  view  once  again  was  that  the  revisionary 
power  was  primarily  to  protect  the  Executive  against  legislative  en- 
croachment,359 that  such  power  should  be  in  the  Executive  alone,  that 
expositors  of  the  law  should  be  separated  from  the  making  of  the  law, 
and  that  judges  should  approach  the  law  untainted  by  having  a  part  in 
its  making.360 

The  Committee  of  Detail  reported  out  a  provision  which  would 
subject  every  bill  to  an  approval  requirement  equivalent  to  that 
ultimately  adopted.361    During  the  final  important  debate  on  this 


354.  Id.  at  104. 

355.  2  Farrand  73-80. 

356.  Id.  at  74,  77. 

357.  Id.  at  78. 

358.  The  vote  was  4  to  3  against  joining  the  judiciary  in  the  "revisionary  power," 
with  two  states  divided.   Id.  at  80. 

359.  Id.  at  74-75. 

360.  Id.  at  73-80. 

361.  Every  bill,  which  shall  have  passed  the  House  of  Representatives  and 
the  Senate,  shall,  before  it  become  a  law,  be  presented  to  the  President  of  the 
United  States  for  his  revision:  if,  upon  such  revision,  he  approve  of  it,  he  shall 
signify  his  approbation  by  signing  it:  But  if,  upon  such  revision,  it  shall  appear 
to  him  improper  for  being  passed  into  a  law,  he  shall  return  it,  together  with 
his  objections  against  it,  to  that  House  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  large  on  their  journal  and  proceed  to  reconsider 
the  bill.  But  if  after  such  reconsideration,  two  thirds  of  that  House  shall,  not- 
withstanding the  objections  of  the  President,  agree  to  pass  it,  it  shall  together 
with  his  objections,  be  sent  to  the  other  House,  by  which  it  shall  likewise  be 
reconsidered,  and[>]  if  approved  by  two  thirds  of  the  other  House  also,  it  shall 
become  a  law.  But  in  all  such  cases,  the  votes  of  both  Houses  shall  be  deter- 
mined by  yeas  and  nays;  and  the  names  of  the  persons  voting  for  or  against 
the  bill  shall  be  entered  on  the  journal  of  each  House  respectively.  If  any  bill 
shall  not  be  returned  by  the  President  within  seven  days  after  it  shall  have  been 
presented  to  him,  it  shall  be  a  law,  unless  the  legislature  by  their  adjournment, 
prevent  its  return;  in  which  case  it  shall  not  be  a  law. 

Id.  at  181. 
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clause,302  however,  Madison  expressed  concern  that  the  provision 
formulated  by  the  Committee  could  easily  be  evaded  by  the  expedient 
of  calling  the  act  a  "resolution"  or  "vote"  rather  than  "bill."363  Madison 
proposed  language  to  avoid  this  possibility,  but  "after  a  short  and  rather 
confused  conversation  on  the  subject,  the  suggestion  was  put  &  rejected 
.  .  .  .";,fi4  The  following  day  Randolph  cast  Madison's  proposal  in  the 
present  language  of  the  Constitution,  and  the  motion  was  accepted 
without  debate  by  a  9  to  1  vote365  (one  state  abstaining).  This  addition 
to  the  veto  clause,  designed  to  assure  that  all  congressional  actions  come 
before  the  President,  states: 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (except 
on  a  question  of  Adjournment)  shall  be  presented  to  the  President  of 
the  United  States;  and  before  the  Same  shall  take  Effect  (shall  be  ap- 
proved by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two 


362.  On  August  15,  1787,  during  this  final  debate,  Madison  once  again  raised  the 
question  of  judicial  participation  in  the  revisionary  power,  proposing  that  a  majority  of 
three-fourths  should  be  required  for  repassage  of  a  bill  disapproved  by  the  two  coordinate 
departments.  In  support  of  Madison,  Mr.  Mercer  suggested  that  precautions  should  be 
taken  in  the  passage  of  laws,  but  that  to  preserve  the  independence  of  the  departments 
such  laws  should  be  "uncontrollable"  once  enacted.  Consequently,  the  judiciary  should 
be  able  to  participate  in  the  revisionary  power,  but  should  have  no  power  to  declare  laws 
void.  This,  it  was  implied,  would  avoid  the  conflict  which  would  be  present  should  a 
judge  be  forced  to  decide  the  constitutionality  of  a  law  he  had  helped  to  create.  Never- 
theless, the  motion  failed  once  again.  2  Farrand  298.  At  the  conclusion  of  the  ensu- 
ing discussion  of  the  inadequacy  of  the  revisionary  power  as  a  check  on  Congress,  a 
compromise  measure  declared  that  a  majority  of  three-fourths  would  be  required  to  over- 
ride a  presidential  veto.  Id.  at  301. 

At  the  time  of  this  debate,  and  each  of  the  other  debates  in  which  participation  of 
the  judiciary  in  the  revisionary  power  was  proposed,  the  presumed  rule  was  that  the 
President  was  to  be  elected  by  the  legislature.  See  1  Farrand  21,  81,  230;  2  Farrand 
32,  185.  Election  of  the  President  by  popular  vote,  by  popularly  chosen  electors,  or  oth- 
erwise independently  of  Congress  had  been  repeatedly  rejected.  See  1  Farrand  81,  176; 
2  Farrand  32,  118-21,  402.  On  September  4,  however,  the  Committee  of  Eleven,  in 
order  to  make  members  of  Congress  eligible  for  the  Presidency,  proposed  removal  of 
the  election  of  the  President  from  Congress.  2  Farrand  497,  499.  See  id.  at  521. 
Thereafter,  the  single  attempt  to  restore  the  election  to  Congress  was  rejected.  Id.  at 
511.  It  was  on  this  note  that  Mr.  Williamson,  who  had  proposed  the  compromise  com- 
pelling a  vote  of  three-fourths  of  the  members  of  each  House  in  order  to  override  the 
President,  became  convinced  that  this  requirement  put  too  much  power  in  the  hands  of 
the  President  He  proposed  a  return  to  the  rule  that  a  two-third  vote  be  required  to 
override.  Id.  at  585.  It  was  argued  that  the  three-fourths  vote  requirements  would 
allow  only  a  few  Senators  hopeful  of  presidential  nomination  to  offices  to  join  the  Presi- 
dent in  preventing  passage  of  proper  laws,  and  that  a  two-thirds  majority  requirement 
would  be  sufficient  to  accomplish  the  primary  object  of  the  revisionary  power — to  defend 
the  executive  department.  Id.  at  586.  Madison,  pointing  out  the  change  in  elective  pro- 
cedure, still  feared  the  weakness  in  the  two-thirds  figure  more  than  the  strength  of  three- 
fourths.   By  a  vote  of  6  to  4  (one  abstention),  the  two-thirds  requirement  was  readopted. 

363.  Id.  at  301. 

364.  Id.  at  302. 

365.  Id.  at  304-05. 
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thirds  of  the  Senate  and  House  of  Representatives,  according  to  the 
Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill.396 

From  this  history  it  may  be  concluded  that  the  primary  objective 
of  the  veto  power  is  to  curb  legislative  authority  by  shielding  the  Execu- 
tive from  encroachment  by  the  legislature.  The  judiciary  was  excluded 
from  the  exercise  of  this  veto  power  in  contemplation  that  it  would  pro- 
vide an  additional  check  on  congressional  power  through  independent 
review  of  laws  without  taint  of  prior  involvement.  The  President's  veto 
power  was  limited  by  allowing  two-thirds  of  the  membership  of  each 
House  to  override  the  veto,  not  because  the  veto  clause  in  that  form 
was  thought  to  be  a  sufficient  check  on  the  legislature,  but  because  of 
the  appearance  of  monarchy,  and  the  feared  abuses  by  the  Executive. 
Although  the  Framers  took  steps  to  prevent  evasion  of  the  veto  power 
by  changes  of  label,307  they  do  not  appear  to  have  considered  the  possi- 
bility that  congressional  action  falling  outside  the  language  of  the  veto 
clause  might  be  authorized  by  statute,  rather  than  by  the  Constitution. 

B.    Four  Criteria 

From  the  foregoing  analysis  of  the  constitutional  debates  and  con- 
temporary writings  emerge  four  criteria  by  which  it  is  possible  to  judge 
the  constitutional  validity  of  extra-legislative  control  devices.  These 
criteria  reflect  the  factors  which  the  Framers  deemed  important  in 
formulating  a  structure  for  federal  government.  While  not  entirely  in- 
dependent of  one  another,  they  express  the  purposes  of  the  Framers 
and  thereby  explain  the  limitations  imposed  by  the  Constitution. 

In  analyzing  the  constitutionality  of  a  particular  grant  or  reserva- 
tion of  power  it  is  relevant  to  ask,  first,  whether  the  measure  under 
examination  forces  legislators  to  choose  between  their  constituency  and 
the  national  interest.  The  Constitution's  balancing  of  two  modes  of 
state  representation  to  avoid  regional  dominance  of  the  national 
legislature,  and  the  Framers'  lengthy  debates  concerning  the  problems 
of  locally  oriented  factions,  indicate  the  constitutional  significance  of 
this  consideration.  Second,  it  is  important  to  know  whether  the 
measure  encourages  the  exercise  of  self-interest  independent  of  any 
preexisting  or  coexisting  local  orientation  of  the  po\/er  wielding  body. 
The  Framers  expressed  concern  for  the  human  tendency  to  seek  wealth 
and  power  from  political  office,  and  they  strove  to  insulate  public 
offices  from  this  aspect  of  human  natures.  Third,  it  needs  to  be 
ascertained  whether  the  statute  tends  toward  legislative  dominance  of 
the  government,  thus  upsetting  the  power  balance  intended  by  the 


366.  U.S.  Const,  art.  I,  §  7,  cL  3. 

367.  Sec  text  at  note  363  supra. 
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Framers.  The  final  inquiry  comprehends  the  first  three:  does  the 
statute  foster  increase  of  overall  federal  power?  This  criterion  encap- 
sulates the  overriding  concern  of  the  Framers  for  control  of  federal 
power.  This  concern  found  its  culmination  in  the  procedural  checks 
through  which  the  departments  were  given,  even  at  the  cost  of  govern- 
mental efficiency,  overlapping  dependent  powers  so  that  no  one  branch 
could  operate  without  a  retarding  frictional  force  from  the  others. 

These  criteria,  which  express  the  attitude  of  the  Framers  with 
regard  to  the  proper  role  of  Congress,  are  relevant  to  evaluation  of  the 
constitutionality  of  modern  extra-legislative  control  statutes.  These 
purposes  of  the  Framers  were  not  matters  dealt  with  only  peripherally 
in  drafting  the  Constitution — matters  which  must  be  vaguely  devined 
through  reference  to  practice  of  the  times  or  to  multistep  theories  of 
uncertain  applicability — they  were  concerns  central  to  the  constitutional 
debates,  and  which  could  hardly  have  been  more  clearly  stated,  nor 
more  repeatedly  verified. 

IV 

The  Constitutionality  of  Non-Legislating 
Congressional  Action 

The  customary  approach  to  examining  the  constitutional  validity 
of  statutes  authorizing  extra-legislative  congressional  activity  has  been 
to  classify  the  authorized  activity,  without  apparent  analysis,  as  "execu- 
tive in  nature, *  as  "legislative  in  nature,"  or  as  "neither  of  these." 
Authors  who  conclude  that  the  activity  is  neither  executive  nor  legisla- 
tive characterize  the  authorized  resolution  or  committee  vote  as  a  "mere 
event"  which  happens  to  have  governmental  consequences.  It  is  there- 
fore concluded  that  the  authorizing  statute  is  valid.  The  "executive" 
or  "legislative"  labels  are  generally  taken  to  imply  that  the  statute  is 
invalid  as  the  denominated  activities  are  to  be  carried  out  in  a  manner 
not  authorized  by  the  Constitution.303  This  approach,  however,  re- 
duces constitutional  analysis  to  the  application  of  a  conclusory  label — 
a  label  unjustified  by  any  clear  definition  of  the  underlying  categories.36* 

A  more  satisfactory  analysis  of  extra-legislative  control  statutes 
requires  examining  the  impacts  of  such  statutes  on  governmental  power 
and  its  distribution  in  the  light  of  the  purposes  of  the  Framers.  As 
shown  in  Section  HI,  the  Framers  took  great  care  to  establish  proce- 
dures limiting  aggrandizement  of  the  power  of  Congress  as  a  whole  or 


368.  See  text  accompanying  note  142  supra,  and  presidential  messages  note  9,  su- 
pra. 

369.  See  text  accompanying  note  24  supra. 
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that  of  individual  legislators.  The  four  constitutional  criteria  derived 
from  this  concern  are  statements  of  this  necessity  to  circumscribe 
power.  The  impacts  of  extra-legislative  control  statutes  upon  congres- 
sional and  governmental  power  must  be  measured  against  the  standard 
provided  by  these  criteria.  This  requires  a  two-step  analysis.  First  it 
is  necessary  to  determine  whether  a  statute  has  an  effect,  real  or 
potential,  on  the  power  of  Congress  or  of  individual  members  of  Con- 
gress; then  the  statute's  validity  may  be  evaluated  by  examining  that 
effect  in  the  light  of  the  four  criteria. 

A  particular  statute  has  an  "impact"370  on  governmental  power  if 
the  procedure  employed  allows  achievement  of  results  not  attainable 
by  standard  legislative  techniques.  If  a  given  procedure  has  no  impact 
on  congressional  power — that  is,  if  the  same  functional  results  might 
be  achieved  strictly  by  legislation — then  the  fact  that  the  procedure  is 
not  explicitly  banned  by  the  Constitution  and  that  no  constitutional  prin- 
ciple is  violated  would  seem  to  justify  leaving  the  decision  whether  the 
procedure  should  be  used  to  the  discretion  of  Congress.  But  an  exam- 
ination for  impact  upon  congressional  power  cannot  stop  with  examina- 
tion of  a  procedure  as  employed  in  a  particular  statute  at  a  specific  point 
in  time.  Impact  upon  power,  though  important,  may  be  subtle,  or  may 
become  apparent  only  with  passage  of  time.  In  erecting  procedural 
barriers  to  exercise  of  power  the  Framers  intended  to  limit  the  possi- 
bility of  future  abuses,  not  merely  to  provide  a  means  of  combating  such 
abuses  when  found.  Thus,  in  addition  to  determining  the  present 
observable  effect  of  a  statute,  its  potential  effect  on  congressional  power 
must  be  predicted.  Furthermore,  this  prediction  cannot  be  limited  to 
the  impact  of  the  statute  at  issue.  For  a  procedure  to  be  validated  as 
used  in  one  context,  the  impact  of  its  use  in  other  contexts  which  are 
not  differentiated  by  any  clear,  logical  separation  from  the  use  in  ques- 
tion must  be  considered.  If  these  examinations  reveal  no  impact  on 
congressional  or  governmental  power,  then  the  inquiry  is  at  an  end  and 
employment  of  the  device  under  consideration  should  be  deemed 
within  the  discretion  of  Congress. 

If,  on  the  other  hand,  some  impact  on  congressional  power  is  an- 
ticipated from  use  of  an  extra-legislative  procedure,  there  remains  the 
task  of  determining  whether  the  expected  impact  is  impermissible  in 
light  of  the  four  criteria  developed  above.  Where  the  impact  infringes 
on  one  or  more  of  the  criteria,  the  question  arises  how  great  an  infringe- 
ment is  to  be  tolerated  before  the  statute  is  rendered  invalid.  As  is 
true  when  evaluating  the  existence  of  impact,  determination  that 


~?0.  Wc  shall  reserve  the  term  "impact"  to  designate  the  effect  of  altering  congres- 
sional powers,  whether  or  not  this  effect  is  determined  to  be  invalid  under  the  four  cri- 
teria developed  in  Section  III. 


189 


1975]  CONGRESSIONAL  CONTROL  1051 

infringement  of  the  criteria  in  a  particular  instance  is  minor  should  not 
conclude  the  inquiry. 

Validation  of  a  procedural  device  in  one  context  amounts  to  simul- 
taneous validation  of  the  same  procedure  in  related  contexts.  Thus  the 
danger  inherent  in  an  extra-legislative  procedure  lies  not  only  in  its 
effect  in  one  instance  but  in  its  potential  effect  in  related  uses,  and. 
indeed,  in  its  potential  cumulative  effect  in  all  related  uses  not  sep- 
arated from  that  under  consideration  by  some  "natural"  boundary."71 
Thus  the  effect  which  must  ultimately  be  subject  to  scrutiny  under  the 
criteria  is  the  cumulative  effect  of  all  uses  of  the  procedure  which 
would  be  implicitly  validated  by  validation  of  the  use  under  considera- 
tion. If  an  infringement  of  the  criteria  is  seen  in  this  extended  sense, 
the  statute  should  be  held  invalid. 

In  order  to  analyze  particular  classes  of  extra-legislative  control 
statutes,  it  is  useful  to  categorize  the  various  impacts  they  might  be 
expected  to  have.  Two  major  types  of  potential  impact  may  result: 
(1)  Congress  may  empower  itself  to  act  in  situations  where  it  would 
otherwise  be  powerless;  and  (2)  by  authorizing  action  by  a  single 
House  or  by  small  groups  of  Senators  or  Representatives,  Congress  may 
avoid  the  "constitutional  averaging  process"372  to  which  all  acts  of  legis- 
lation are  subject. 


371.  Although  this  "slippery  slope"  approach  may  be  of  questionable  validity  in 
general,  it  seems  appropriate  here.  In  the  case  of  substantive  limitations  on  the  powers 
of  Congress,  each  statute  may  be  judged  on  its  own  terms.  Thus,  if  Congress  infringes 
upon  a  protected  right,  a  court  may  balance  this  encroachment  against  governmental  in- 
terest in  it  and  so  reach  a  conclusion  on  validity.  That  a  particular  infringement  may 
be  found  valid  does  not  restrict  the  court  when  later  infringements  reach  unconstitutional 
proportions.  The  situation  is  different  in  the  case  of  a  procedural  limitation,  for  the 
effect  of  a  particular  procedure  on  power  is  likely  to  be  cumulative.  Thus,  if  a  proce- 
dure is  held  valid  in  one  instance  because  it  has  insignificant  effect,  then  it  may  K  dif- 
ficult to  declare  invalid  any  particular  use  of  the  device,  though  the  cumulative  effect 
of  such  statutes  may,  for  example,  result  in  congressional  dominance  of  the  executive. 

While  a  procedure  not  explicitly  banned  by  the  Constitution  can  be  judged  only  by 
its  effect,  it  is  the  procedure,  not  the  effect  which  is  in  question.  This  observation  may 
argue  for  a  blanket  declaration  that  a  particular  procedure,  say  action  by  concurrent  res- 
olution, is  either  valid  or  invalid.  This  approach,  however,  is  unnecessary.  A  given 
use  of  a  particular  procedure  must  be  considered  invalid  if  a  holding  of  validity  would 
create  potential  for  significant  infringement  of  the  constitutional  criteria.  Such  potential 
may  exist  whenever  no  clearly  defined  limit  on  the  use  of  the  procedure  can  be  estab- 
lished if  allowed  in  the  particular  instance.  As  will  be  shown  below,  however,  it  is  pos- 
sible, that  there  exist  isolated  contexts  in  which  a  procedure,  invalid  in  other  contexts, 
is  constituMonally  harmless  or  perhaps  even  furthers  constitutional  principles.  See  dis- 
cussion of  the  War  Powers  Resolution,  text  accompanying  notes  474-75  infra.  Absent 
a  clea--  mandate  to  summarily  consider  only  the  validity  of  a  procedure,  this  Comment 
will  consider  both  procedures  and  the  context  of  their  use.  Thus  consideration  will  be 
given  to  classes  of  statutes  which  arguably  are  isolated  by  principled  bounds  from  other 
applications  of  the  same  procedure. 

372.  See  text  accompanying  notes  287-90  supra. 
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The  first  category  of  impact  may  be  further  divided  into  two  sub- 
categories suggested  by  the  purposes  for  which  the  control  statutes  are 
enacted.  First,  Congress  may  endeavor  to  preserve  power  it  has 
mustered  at  a  particular  instant  in  time.  Thus,  during  a  period  of  high 
emotion  or  strong  one-party  dominance,  Congress  may  authorize  action 
by  concurrent  resolution  and  marshal  a  two-thirds  vote  to  override  a 
presidential  veto,  thereby  preserving  the  momentary  power  for  a  later 
time.  The  concurrent  resolution  provision  allows  a  majority  to  act  at 
a  later  time  without  regard  for  the  possibility  of  presidential  disapproval 
where  it  would  normally  again  need  a  two-thirds  vote.  It  is  also  pos- 
sible that  a  weak  congressional  majority,  supported  by  a  President, 
could  preserve  its  power  against  the  veto  of  a  later  Chief  Executive. 
An  identifying  characteristic  of  this  preservative  impact,  then,  will  be 
a  tendency  of  the  authorizing  statute  to  reduce  presidential  control  over 
congressional  action  below  the  level  provided  by  the  veto  power. 

While  an  intent  to  preserve  congressional  power  with  respect  to 
the  President  may  be  discerned  in  a  number  of  control  statutes,878  a 
second  purpose,  corresponding  to  the  second  subcategory  of  impact, 
seems  to  dominate  present  usage.  By  retaining  jurisdiction  over  a  sub- 
ject of  legislation  through  an  extra-legislative  procedure,  Congress  may 
create  for  itself  a  discretionary  power  which  allows  it  to  make  judg- 
ments in  specific  fact  situations.  The  impact  of  this  discretionary  power 
arises  from  the  resulting  ability  of  Congress  to  create  power  in  the 
executive  without  the  necessity  of  specifying  standards  or  guidelines  for 
executive  action. 

These  three  classes  of  impact — preservation  of  power,  creation  of 
discretionary  power,  and  avoidance  of  "constitutional  averaging" — are 
general  conceptualizations  of  impact  which  facilitate  examination  under 
the  four  criteria  developed  above.  They  do  not  of  themselves  neces- 
sarily imply  conclusions  as  to  constitutionality  in  the  absence  of  violation 
of  the  criteria.  At  each  step  of  the  analysis  the  ultimate  concern  is 
the  underlying  practical  effect  on  power — whether  the  statute  has  the 
effect  of  fostering  legislative  dominance  of  government,  of  increasing 
general  governmental  power,  or  of  fostering  action  serving  local  or  per- 
sonal interests.  These  undesirable  effects,  corresponding  to  the  four 
criteria,  will  ultimately  determine  the  statute's  constitutionality,  notwith- 
standing the  initial  characterization  of  its  impact  upon  power. 

Although  conclusions  about  the  constitutionality  of  extra-legisla- 
tive activity  ultimately  rest  on  the  historically  derived  criteria,  past  pres- 
idential condemnations  of  such  activity  have  been  based  on  specific 


373.  E.g.,  The  War  Powers  Resolution,  Pub.  L.  No.  93-148,  87  Stat.  555  (1974); 
see  also  the  statutes  providing  for  their  own  termination  by  concurrent  resolution  in- 
cluded in  Appendix  A. 
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criticisms  corresponding  to  two  of  the  aforementioned  categories  of 
impact.  The  objection  that  Congress'  exercise  of  extra-legislative  con- 
trol infringes  on  the  Executive's  power  to  execute  the  laws37*  will  be 
most  forceful  where  Congress  has  granted  itself  discretionary  power  to 
fill  in  the  details  of  a  legislative  scheme.  This  is  a  function  which, 
whether  or  not  it  be  termed  "executing  the  laws,"  has  customarily  been 
performed  by  the  executive  branch.  On  the  other  hand,  the  contention 
that  a  measure  constitutes  an  invalid  attempt  by  Congress  to  legislate 
free  of  the  veto  power375  is  most  persuasive  where  Congress  seeks  to 
preserve  a  present  power,  that  present  power  being  the  standard  legis- 
lative power. 

In  cases  where  examination  under  the  four  criteria  reveals  an  illicit 
effect  on  power  as  viewed  under  the  discretionary  or  preservative  con- 
ceptualizations of  impact,  this  correspondence  between  presidential 
criticism  of  extra-legislative  activity  based  on  specific  constitutional  pro- 
visions and  these  two  impacts  will  permit  the  ensuing  conclusion  of 
invalidity  to  be  phrased  in  conventional  constitutional  terms,  and  will 
guide  utilization  of  supporting  judicial  authority.  The  third  category 
of  impact — avoidance  of  the  normal  mode  of  operation  of  Congress — 
corresponds  to  no  specific  constitutional  objection  raised  by  protesting 
Presidents.  It  does,  however,  correspond  closely  to  the  local-and  self- 
interest  criteria,  and  thus  lends  itself  to  relatively  simple  evaluation. 

A.    The  Constitutionality  of  Statutes  Delegating  Power  of 
Governmental  Control  to  Congressional  Committees 

1.    Formal  Committee  Power — The  Committee  Veto 

Despite  presidential  opposition,  Congress  has  increasingly  be- 
stowed formal  statutory  powers  on  its  committees.  In  principle  a  com- 
mittee could  be  given  statutory  power  to  act  independently,  but  the 
device  invariably  used  is  the  "committee  veto,"  whereby  a  power  is 
created  in  the  executive  branch  with  the  proviso  that  an  administrator 
gain  the  approval  of  one  or  more  committees  before  that  power  is  exer- 
cised. 

Under  the  analysis  suggested  by  this  Comment,  the  committee  veto 
presents  the  clearest  case  of  a  device  which  is  constitutionally  invalid.376 

374.  See  presidential  messages,  note  9  supra. 

375.  Id. 

376.  Two  court  of  appeals  cases  considering  informal  congressional  pressure  on  ad- 
ministrators have  concluded  that  such  pressure  should  not  be  allowed  to  influence  ad- 
ministrative decisions.  D.C.  Federation  of  Civic  Associations  v.  Volpe,  456  F.2d  1231 
(D.C.  Cir.  1972);  Pillsbury  Co.  v.  FTC,  354  F.2d  952  (5th  Cir.  1966).  discussed  at 
note  411  infra.  There  is  no  judicial  authority  under  the  Constitution  dealin7  directly 
with  the  committee  veto.  But  see  Springer  v.  Philippine  Islands,  277  U.S.  189  ( 1 928 ) . 
discussed  in  text  accompanying  notes  397-401. 
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The  potential  impacts  of  the  procedure  are  such  that  it  must  be  con- 
sidered invalid  per  se,  without  respect  to  its  particular  use.377  The 
committee  veto  places  final  control  over  governmental  actions  in  the 
hands  of  a  few  individuals  answerable  only  to  local  electorates.  The 
most  characteristic  impact  of  the  device  is  therefore  avoidance  of  the 
"constitutional  averaging"  required  by  the  Framers  to  balance  the 
effects  of  the  dual  role  given  Congressmen.  Thus,  authorization  of  a 
committee  veto  creates  a  conflict  of  interest  in  which  an  individual  com- 
mittee member  must  choose  between  local  and  national  interests,  and 
breaches  the  first  of  the  constitutional  criteria.378  The  problem  is 
exacerbated  by  the  fact  that  districts  with  particular  interests  in  the  sub- 
ject of  a  committee's  expertise  and  responsibility  are  heavily  repre- 
sented on  the  committee:  an  agricultural  committee,  for  instance,  will 
be  dominated  by  members  from  agricultural  states.  Such  self-select- 
ing system  almost  guarantees  that  where  a  committee  veto  statute  deals 
with  expenditure  of  funds  for  local  projects,  several  members  of  the 
relevant  committee  will  find  themselves  directly  involved  in  conflicts 
of  interest.179  Potential  conflict  of  interest  may  be  more  evident  where 
a  committee  must  make  decisions  with  regard  to  local  spending  than 
where  the  decision  has  fewer  or  less  obvious  local  consequences,  such 
as  where  it  involves  foreign  policy.  However,  conflicts  may  arise  in 
any  context  and  may  be  difficult  to  identify  in  advance,380  so  that  the 
potential  for  infringement  of  the  local  interest  criterion  alone  justifies 
a  per  se  determination  that  the  committee  veto  is  invalid. 

The  Committee  veto  has  additional  constitutional  infirmities, 
however.    It  gives  a  committee  an  ongoing  role  in  governmental 

377.  Compare  the  discussion  of  congressional  resolutions,  in  subsection  B.  That 
subsection  concludes  that  the  validity  of  devices  employing  resolutions  turns  upon  the 
context  of  their  use. 

378.  Of  course,  the  executive  may  also  act  with  local  bias  when  given  final  author- 
ity in  governmental  decisions.  The  President,  however,  must  answer  to  the  national 
electorate,  and  in  principle  is  responsive  to  that  interest.  That  the  system  set  up  by  the 
Constitution  is  imperfect  was  recognized  by  the  Framers.  See,  e.g.,  The  Federalist  No. 
10.  These  imperfections  provide  no  justification  to  disregard  constitutional  limitations 
altogether.  The  Constitution  presumes  that  the  Executive  will  act  in  the  national  inter- 
est and  that  the  legislator  may  not.  See  notes  289  and  296. 

379.  That  the  effect  of  local  interest  is  an  important  factor  in  the  utilization  of  the 
committee  veto  is  suggested  by  the  tendency  of  the  provisions  to  be  restricted  to  control 
of  public  building  and  waterworks  projects.  See  Harris,  supra  note  12  at  223.  226-30. 
The  "no  appropriation"  restrictions  in  the  Public  Building  Acl  of  1959.  later  changed  to 
committee  veto  restriction,  are  accompanied  within  the  statute  by  an  explanation  that 
their  purpose  is  to  vest  final  control  over  the  location  of  public  buildings  in  congressional 
committtees  rather  than  in  the  Executive,  or  apparently  even  in  Congress  itself.  Public 
Building  Act  of  1959,  Pub.  L.  No.  86-249,  §  7,  73  Stat.  480.  See  text  accompanying 
notes  212-15  supra. 

380.  For  example,  decisions  affecting  foreign  policy  or  defense  posture  may  affect 
trade  in  locally  produced  weaponry  or  other  wares.  Such  decisions  could  also  affect  the 
population  of  local  military  bases,  with  a  consequent  effect  on  local  economies. 
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decisionmaking  after  the  normal  processes  of  lawmaking  have  been 
completed.  This  may  be  characterized  as  the  vesting  of  "discretionary 
power"  in  members  of  the  chosen  committees.381  Congressional  pos- 
session and  exercise  of  such  discretionary  power  may  be  seen  to  con- 
travene several  of  the  constitutional  criteria. 

First,  the  exercise  by  a  committee  of  this  post-legislative,  discre- 
tionary power  fosters  both  legislative  dominance  and  expansion  of  gov- 
ernmental power  in  violation  of  two  of  the  constitutional  criteria.  In 
the  traditional  scheme  of  enacting  and  enforcing  laws,  Congress  passes 
legislation  that  simultaneously  empowers  and  sets  standards  for  execu- 
tive action.  Since  the  days  of  Jefferson  and  the  antifederalists  this 
specification  of  standards  has  been  Congress'  primary  check  on  execu- 
tive power.382  It  has  traditionally  been  the  role  of  the  executive  to  fill 
in  legislative  interstices  through  exercise  of  discretion  where  Congress 
has  seen  fit  to  leave  flexible  statutory  standards.  If  Congress  stipulates 
that  the  President  may  exercise  his  discretion  only  at  the  pleasure  of 
its  committees,  these  committees  take  over,  in  effect,  a  function  tradi- 
tionally exercised  by  the  executive  branch.  This  replacement  of  execu- 
tive exercise  of  discretion  by  committee  exercise  of  discretion  has  the 
potential  for  increasing  the  role  of  legislators  at  the  expense  of  the 
executive,  thus  fostering  legislative  dominance. 

The  power  of  the  President  relative  to  that  of  Congress  is  roughly 
proportional  to  the  amount  of  discretion  allowed  him  in  the  execution 
of  the  laws.  Generally,  the  more  broadly  a  statute  is  drawn,  the  more 
power  the  President  will  have  relative  to  Congress.  Thus  interbranch 
jealousy  typically  prompts  Congress  to  prepare  specific  and  narrowly 
drawn  legislation  to  limit  the  powers  it  creates.383  If  Congress  may 
retain  jurisdiction  over  the  power  it  creates,  its  primary  incentive  to 
limit  that  power  is  no  longer  present;  the  element  of  balance  between 
the  branches  of  government  is  gone.  Thus,  delegation  of  supervisory 
power  over  the  executive  to  congressional  committees  allows  Congress 
a  freer  hand  in  creating  federal  power.  Congress  need  not  restrict  the 
President  by  drafting  a  provision  for  every  contingency  it  might  con- 
sider important,  but  it  may  legislate  with  a  broad  brush.   This  freedom 


381.  For  a  discussion  of  the  creation  of  discretionary  power  as  one  class  of  impact 
related  to  extra-legislative  activity  see  text  following  note  373  supra.  Another  category 
of  impact,  preservation  of  power,  is  less  appropriate  for  characterizing  the  effect  of  a 
committee  veto;  it  is  difficult  to  identify  a  single  instance  where  the  device  has  been 
enacted  in  anticipation  of  a  decline  in  congressional  power. 

382.  See  text  accompanying  note  39  supra.  Hie  enforcement  of  statutory  standards 
is  a  check  ordinarily  left  to  the  judiciary.  The  possible  effect  of  congressional  post-legis- 
lative power  on  this  judicial  check  is  discussed  in  connection  with  congressional  resolu- 
tions. See  text  accompanying  note  458  infra. 

383.  See  Cooper  &  Cooper,  supra  note  13,  at  513. 
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is  indeed  a  motivating  force  in  Congress'  efforts  to  provide  for  extra- 
legislative  committee  control,  and  is  cited  as  justification  therefor.384 
In  light  of  the  fact  that  one  of  the  Framers'  principal  goals  in  defining 
Congress'  role  was  to  limit  federal  powers,385  these  efforts  must  be 
viewed  critically.  Creation  of  discretionary  power  in  committees  seems 
to  violate  the  constitutional  criterion  invalidating  procedures  which 
derogate  limitations  on  federal  power. 

Finally,  congressional  creation  of  discretionary  power  which  is  to 
be  exercised  by  Congress  itself  or  entrusted  to  a  congressional  commit- 
tee represents  the  creation  and  exercise  of  power  by  the  same  hand. 
Where  the  effectiveness  of  discretionary  power  is  maximized  by  dele- 
gating the  authority  to  a  group  of  manageable  size,  a  committee  or  even 
an  individual,  the  danger  of  self-interest  is  also  maximized.38"  This 
potentiality  is  not  lessened  by  the  fact  that  the  power-creating  body  is 
the  entire  Congress,  while  the  power-exercising  group  is  but  a  small 
subdivision  of  that  body.  While  the  individual  or  group  wielding  the 
power  may  therefore  play  a  negligible  part  in  its  creation,  a  mechanism 
is  available  permitting  the  division  and  distribution  of  power  in  such 
a  way  as  to  satisfy  every  such  member  or  group.387  It  becomes  possible 
for  Congress  to  precipitate  into  factions,388  each  faction  with  power  in 
its  area  of  interest.  While  Congress  may  be  expected  to  keep  jealous 
watch  over  power  delegated  to  an  outside  body,  such  as  an  administra- 
tive agency,  it  is  more  likely  to  acquiesce  in  the  action  of  an  internal 
distributee  of  power. 

The  committee  veto,  then,  may  be  viewed  as  a  mechanism  both 
for  avoiding  "constitutional  averaging"  and  for  placing  a  discretionary 
power  in  the  Congress.  Each  of  these  impacts  on  congressional  power 
results  in  violation  of  the  constitutional  principles  expressed  by  the  four 
criteria.  The  extent  of  violation  in  a  particular  instance  is  generally 
not  amenable  to  determination,  but  the  effect  of  individual  committee 
veto  statutes  on  governmental  roles  will  be  cumulative.  Because  a 
means  of  confining  the  committee  veto  has  neither  been  suggested  nor 


384.  See  id.  at  467,  513-14. 

385.  See  Section  III.A.2.  supra. 

386.  The  self  interest  referred  to  here  is  that  which  might  arise  from  the  creation 
and  exercise  of  power  by  the  same  group,  without  reference  to  the  structure  of  that 
group.  Although  the  problems  are  related,  the  self  interest  involved  here  is  distinct  from 
the  earlier  discussed  issue  of  local  interest  resulting  from  the  composition  of  the  commit- 
tee. 

387.  A  useful  analogy  is  provided  by  the  fiduciary  standard  applied  to  corporate 
directors  when  self  dealing  is  involved.  The  board  is  not  allowed  to  split  up  into  sub- 
groups to  achieve  results  which  would  not  be  permissible  for  the  entire  board.  See  Stoi- 
ber  v.  Miller  Brewing  Co.,  257  Wis.  13,  42  N.W.2d  144  (1950). 

388.  See  The  Federalist  No.  10  (J.  Madison)  quoted  in  text  at  note  258  supra. 
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perceived,  the  analysis  favored  by  this  Comment  deems  the  device  un- 
constitutional. 

This  conclusion  may  be  supported  by  more  conventional  textual 
analysis  based  on  specific  provisions  of  the  Constitution — the  appoint- 
ment,8!>  and  incompatability300  clauses.  Members  of  a  committee 
named  in  a  committee  veto  statute  exercise  a  discretionary  power  to 
control  the  course  of  governmental  activities.  Before  introduction  of 
the  committee  veto,  exercise  of  this  power  which  was  not  directed  at 
enactment  of  legislation,  would  have  been  the  function  of  "Officers  of 
the  United  States."  It  is  therefore  arguable  that  a  committee  veto 
statute  names  members  of  Congress  to  serve  as  officers  of  the  United 
States  in  violation  of  the  appointment  clause.  Furthermore,  since  the 
member  is  designated  not  by  name  but  by  congressional  position,  it  is 
inevitable  that  the  member  serves  as  "officer"  concurrently  with  his 
tenure  in  Congress,  thus  violating  the  incompatability  clause.  The 
rejection  of  a  labeling  approach  to  evaluating  the  constitutionality  of 
these  measures,  however,  assumed  that  the  exercise  of  powers  which 
may  be  characterized  as  officer-like  does  not  alone  justify  the  conclu- 
sion that  a  Congressman  has  become  an  officer.  The  determination 
that  exercise  of  power  under  a  committee  veto  authorization  violates 
the  principles  behind  these  two  clauses891  suggests  a  closer  examination 
of  the  committee  veto  under  related  authority. 

Mechem  defined  a  public  office  as  "the  right,  authority,  and  duty, 
created  and  conferred  by  law,  by  which  for  a  given  period,  either  fixed 
by  law  or  enduring  at  the  pleasure  of  the  creating  power,  an  individual 
is  invested  with  some  portion  of  the  sovereign  functions  of  the  govern- 
ment, to  be  exercised  by  him  for  the  benefit  of  the  public."392  He  later 
added:  "The  most  important  characteristic  [is]  .  .  .  that  some  portion 
of  the  sovereignty  of  the  country,  either  legislative,  executive,  or  judi- 
cial, attaches,  for  the  time  being,  to  be  exercised  for  the  public  bene- 
fit."393 The  function  of  a  committee  member  under  a  committee  veto 
statute  fits  within  this  definition.  The  committee  enjoys  a  power 
created  by  law  at  the  sufferance  of  the  creating  power.  At  any  time 
Congress  may  repeal  the  delegated  power  or  alter  the  committee's  mem- 
bership. The  committee  has  sole  power  to  authorize  or  forbid  specified 


389.  U.S.  Const,  art.  II,  §  2,  eL  2. 

390.  Id.  art.  I,  §  6,  cl.  2. 

391.  See  text  following  note  294  supra. 

392.  F.  Mecham,  Public  Offices  and  Public  Officers  §  1  (1890). 

393.  Id.  at  §  4. 

Mecham's  definition  was  accepted  by  the  House  Judiciary  Committee  as  governing 
the  activities  of  Congressmen  with  respect  to  the  incompatibility  clause  in  its  1899  re- 
port dealing  with  the  propriety  of  Congressmen  accepting  memberships  on  commissions. 
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government  actions.  Unlike  the  farmers  in  Currin  v.  Wallace,™*  who 
were  allowed  to  vote  on  a  program  for  their  own  benefit,  the  committee 
theoretically  acts  for  the  public  benefit.393  Because  members  of  a  com- 
mittee who  exercise  a  post-legislative  discretionary  power  are  officers 
within  Mechem's  definition,  a  statute  which  designates  particular  Con- 
gressmen to  exercise  these  powers  runs  afoul  of  the  appointment 
clause,  which  denies  the  legislative  branch  the  right  to  appoint  offi- 
cers.396 

In  Springer  v.  Philippine  Islands?*1  the  Supreme  Court,  looking 
to  the  appointment  clause  of  the  Constitution  to  interpret  corresponding 
provisions  in  the  Philippine  Organic  Act,398  placed  strict  limits  on  non- 
legislative  activity  of  legislators.  Springer  involved  the  statutory  desig- 
nation of  members  of  the  Philippine  legislature  to  vote  stock  in  govern- 
ment controlled  corporations.  While  finding  it  unnecessary  to  de- 
termine whether  members  of  the  committee  were  "public  officers  in 
a  strict  sense,"309  the  Court  held  that  the  presense  of  legislators  on  the 
committee  was  invalid  because  of  the  non-legislative  powers  they  were 
authorized  to  exercise.  Broadly  interpreting  the  separation  of  powers 
provisions  of  the  Philippine  Organic  Act,  which  it  analogized  to  like 
provisions  of  the  United  States  Constitution,  the  Court  determined  that 
for  the  purpose  at  hand  the  activities  of  the  committee,  not  being  legis- 
lative or  judicial,  were  executive  in  nature.400  The  Court  then  stated: 
"Not  having  the  power  of  appointment,  unless  expressly  granted  or  in- 
cidental to  its  power,  the  legislature  cannot  engraft  executive  duties 
upon  a  legislative  office,  since  that  would  be  to  usurp  the  power  of 
appointment  by  indirection  .  .  .  ."401  Springer  thus  took  a  broad  view 
of  the  concept  of  "officer"  where  legislators  attempted  to  exercise  a 
power  they  had  created  themselves.  The  Court's  position  supports  a  de- 


394.  306  U.S.  1  (1939).  See  text  at  note  142  supra. 

395.  A  statement  of  the  Supreme  Court  in  United  States  v.  Hartwell,  73  U.S.  (6 
Wall.)  385  (1867),  has  been  read  by  supporters  of  the  committee  veto  as  distinguishing 
the  position  of  a  committee  member  from  that  of  an  officer  of  the  United  States.  In 
Hartwell,  the  Court,  describing  rather  than  defining  the  concept  of  "officer,"  stated: 
"The  term  embraces  the  ideas  of  tenure,  duration,  emolument,  and  duties."  Id.  at  393. 
Thus  it  may  be  argued  that  a  committee  member,  who  receives  no  emoluments  for  his 
additional  duties,  cannot  be  called  an  officer.  Hartwell,  however,  was  a  criminal  case, 
where  the  question  was  whether  an  individual  came  under  the  coverage  of  a  statute  gov- 
erning the  conduct  of  "officers"  for  the  purpose  of  imposing  criminal  sanctions.  See 
note  106  supra.  It  is  appropriate  that  in  such  case  construction  of  the  term  should  be 
narrow.  Where  the  question  is  one  of  separation  of  powers,  however,  different  princi- 
ples apply. 

396.  U.S.  Const,  art.  II,  §  2,  d.  2. 

397.  277  U.S.  189  (1928). 

398.  See  text  accompanying  note  130  supra. 

399.  277  U.S.  at  203. 

400.  See  text  accompanying  notes  124-34  supra. 

401.  277  U.S.  at  202. 
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termination  that  a  holder  of  power  under  a  committee  veto  statute  acts 
as  an  officer  of  the  United  States,  and  that  the  statute  specifying  the 
individual  to  exercise  this  power  is  invalid  as  an  infringement  of  the 
appointment  power  reserved  by  the  Constitution  to  the  other  two 
branches  of  government. 

Committee  veto  statutes  may  also  be  viewed  as  unconstitutional 
under  the  incompatibility  clause.  By  designating  the  individuals  who 
are  to  exercise  power  by  position  rather  than  by  name,  a  committee 
veto  statute  necessitates  the  exercise  of  powers  establishing  a  legislator 
as  an  officer  concurrently  with  his  holding  of  legislative  office.402 
Thus,  the  statute  violates  the  principle  that  no  person  may  simul- 
taneously exercise  power  as  a  member  of  the  national  legislature  and 
as  holder  of  another  public  office.  In  the  one  judicial  interpretation 
of  the  incompatability  clause,  in  Reservists  Committee  to  Stop  the  War 
v.  Laird*03  Judge  Gerhard  Gesell  interpreted  that  clause  in  the  same 
spirit  the  Springer  court  had  applied  to  the  appointment  clause.  The 
decision  was  affirmed  without  opinion  by  the  Court  of  Appeal  for  the 
District  of  Columbia  but  was  later  dismissed  for  lack  of  standing  by  the 
Supreme  Court.404  Reservists  dealt  with  the  issue  whether  a  Congress- 
man's commission  in  the  military  reserves  violated  the  incompatability 
clause.  Taking  guidance  from  the  constitutional  debates.  Judge  Gesell 
noted  that:  'Where  Congress  is  concerned,  ...  the  incompatibility 
clause  must  be  applied  in  the  light  of  the  purpose  of  the  Framers,  who 
erected  an  inflexible  barrier  against  Congressmen  holding  or  being 
appointed  to  any  other  office  under  the  United  States."405  Recognizing 
that  the  object  of  the  clause  is  conflict  of  interest,  he  added:  "[A] 
showing  of  actual  favoritism  or  conflict  of  interest  is  not  necessary  to 
effectuate  the  purpose  of  the  Clause."408  Judge  Gesell  concluded  that 
where  the  issue  was  simultaneous  membership  in  the  reserve  and  in 

402.  If  Congress  had  the  power  to  name  an  officer  by  statute,  its  designation  of 
a  member  of  Congress  by  name  would  presumably  vacate  the  member's  seat  upon  his 
acceptance  of  the  powers  conferred.  This  follows  from  the  wording  of  the  incompatibil- 
ity clause:  "[N]o  Person  holding  any  Office  under  the  United  States,  shall  be  a  Member 
of  either  House  during  his  Continuance  in  Office."'  U.S.  Const,  art.  I.  §  6.  cl.  2.  By 
specifying  a  member  by  position  rather  than  by  name,  the  statute  makes  such  vacation 
of  legislative  office  impossible.  The  statute  must  therefore  be  deemed  inconsistent  with 
the  constitutional  provision.  Furthermore,  where  a  legislator  steps  into  a  position  of 
power  which  was  created  during  his  term  of  office,  he  violates  the  ineligibility  clause. 
Id. 

403.  323  F.  Supp-  833  (D.D.C.  1971). 

404.  SchJesinger  v.  Reservists  Committee  to  Stop  the  War,  418  U.S.  208  (1974). 

405.  323  F.  Supp.  at  838. 

406.  Id.  at  837.  Willingness  to  find  violation  of  the  constitutional  provision  upon 
showing  of  potential,  as  opposed  to  actual,  conflict  of  interest  was  essential  to  the  hold- 
ing of  the  case,  for  the  court  had  denied  plaintiffs  discovery  of  the  Pentagon's  files, 
which  meant  there  could  be  no  showing  of  the  activities  of  individual  Congressmen  in 
the  Reserve. 


198 


1060  CALIFORNIA  LAW  REVIEW  [Vol.  63:983 

Congress,  the  former  must  be  considered  an  office  within  the  meaning 
of  the  incompatibility  clause,  and  that  such  dual  membership  was 
impermissible.  While  Reservists  was  reversed  for  lack  of  standing,  its 
reasoning  on  the  merits  supports  the  conclusion  that  a  committee  veto 
statute  is  unconstitutional  because  it  confers  officer  status  upon  a  mem- 
ber of  Congress  within  the  meaning  of  the  incompatibility  clause. 

Under  the  principles  enumerated  in  Section  III  of  this  Comment, 
any  use  of  the  committee  veto  must  be  judged  invalid.  The  critical 
problem  is  that  the  device  creates  a  conflict  between  personal  or  local 
interest  and  the  national  interest.  Furthermore,  since  there  appears 
to  be  no  check  for  abuse  in  the  various  areas  where  a  committee  veto 
might  be  used,  such  statutes  should  be  per  se  invalid. 

2.    Informal  Committee  Powers 

One  response  to  presidential  condemnation  of  the  formal  commit- 
tee veto  has  been  resort  to  informal  committee  control,  often  facilitated 
by  a  "report  and  wait"  provision.407  The  effectiveness  of  informal 
committee  control408  raises  the  question  whether  concern  over  the  for- 
mal might  be  nugatory.  Congressional  exercise  of  informal  control  over 
administrative  action  evades  effective  constitutional  condemnation,  yet 
such  pressures  may  be  expected  to  have  many  of  the  effects  of  the  com- 
mittee veto.  If  the  "standard  legislative  practice"  from  which  the 
"impact"  of  the  committee  veto  is  determined  is  taken  to  include  in- 
formal committee  control,  then  that  impact  may  be  less  than  was 
indicated  in  the  previous  subsection  of  this  Comment.409  However,  the 
difference  between  the  two  forms  of  control  is  one  both  of  principle 
and  of  practicality  and  justifies  adhering  to  the  condemnation  of  the 
formal  committee  veto. 


407.  A  "report  and  wait"  provision  requires  an  administrator  to  report  proposed  ac- 
tion to  Congress  or  to  a  congressional  committee  and  wait  a  specified  time  before  pro- 
ceeding. Recently  enacted  provisions  of  this  type  may  be  found  in  the  following  stat- 
utes: Act  of  June  22,  1974,  Pub.  L.  No.  93-316,  §§  3,  4,  88  Stat.  242-43;  Act  of  July 
8,  1974,  Pub.  L.  No.  93-333,  §  4,  88  Stat.  290;  Act  of  Juiy  25,  1974,  Pub.  L.  No.  93- 
357,  §  8,  88  Stat.  392;  Act  of  Aug.  30,  1974,  Pub.  L.  No.  93-400,  §  8,  88  Stat.  798; 
Act  of  Sept.  4,  1974,  Pub.  L.  No.  93-413,  §  6,  88  Stat.  1094;  Act  of  Oct.  5,  1974,  Pub. 
L.  No.  93-435,  §  1(c),  88  Stat.  1211;  Act  of  Oct.  11,  1974.  Pub.  L.  No.  93-435,  88 
Stat.  1262;  Act  of  Dec.  27,  1974,  Pub.  L.  No.  93-552,  §§  501,  603,  88  Stat.  1757,  1760; 
Act  of  Dec.  31,  1974,  Pub.  L.  No.  93-577,  §  8(f),  88  Stat.  1887. 

408.  See  Harris,  supra  note  12,  at  213. 

409.  The  "impact"  of  a  procedure  employed  by  a  statute  is  determined  by  compar- 
ing results  that  may  be  obtained  with  the  procedure  with  those  that  may  be  accomplished 
by  standard  legislative  techniques.  See  text  accompanying  note  370  supra.  If  the  base- 
line for  determining  impact  is  standard  legislative  procedure  coupled  with  informal  con- 
trol, the  impact  of  formal  control  may  be  found  to  be  small.  That  this  is  not  the  proper 
baseline  is  shown  in  the  text  accompanying  note  414  infra. 
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Though  the  effects  of  informal  congressional  pressures  are  effects 
the  Framers  strove  to  avoid  through  careful  definition  of  government 
structure,  it  is  nevertheless  difficult  to  conclude  that  such  activity,  how- 
ever improper,  is  unconstitutional.  It  is  inconceivable  that  the  Fram- 
ers intended  no  informal  contacts  between  legislators  and  administra- 
tors. Assuming  that  there  was  in  fact  no  such  intent,  such  contacts  are 
themselves  permissible,  and  informal  control  may  be  condemned  only 
by  holding  invalid  some  statute  or  procedure  analogous  to  the  commit- 
tee veto  authorization  on  which  the  practice  depends.  The  only 
apparent  candidate  is  the  report  and  wait  provision.  Yet  this  provision 
services  only  a  fraction  of  the  instances  where  informal  control  is 
important,  and  it  may  also  be  employed  to  legitimate  ends.410  More- 
over, a  report  and  wait  provision,  unlike  the  committee  veto  statutes, 
formalizes  no  procedure  which  might  be  said  to  violate  the  Constitution. 
The  subsequent  incidental  actions  of  Congressmen  may  be  questioned 
only  on  a  case-by-case  basis  by  invalidating  the  resulting  administrative 
decisions.411 


410.  The  provision  has  been  employed  to  allow  time  for  legitimate  respose  to  a  pro- 
posed action  through  enactment  of  legislation.  See,  e.g.,  Act  of  Mar.  30,  1973,  Pub. 
L.  No.  93-12,  87  StaL  9  (proposed  rules  of  evidence  not  to  take  effect). 

411.  In  two  court  of  appeals  cases  administrative  decisions  have  been  invalidated 
as  a  result  of  improper  congressional  influence.  In  Pillsbury  Co.  v.  FTC,  354  F.2d  952 
(5th  Cir.  1966),  the  Chairman  of  the  FTC  had  appeared  before  the  Subcommittee 
on  Antitrust  and  Monopoly  of  the  Senate  Committee  on  the  Judiciary  during  the  pend- 
ency of  a  case  involving  Pillsbury  before  the  Commission.  The  Commission  had  earlier 
issued  an  interlocutory  opinion  in  the  case  reversing  the  hearing  examiner  and  determin- 
ing that  the  Government  had  presented  a  prima  facie  case  against  Pillsbury  for  violation 
of  section  7  of  the  Clayton  Act.  The  opinion  rejected  the  Government's  argument  that 
a  "per  sen  test  rather  than  a  "rule  of  reason"  test  should  be  applied  in  determining 
whether  Pillsbury's  activities  resultd  in  a  "substantial  lessening  of  competition."  The 
hearing  examiner  had  yet  to  rule  on  the  merits,  and  the  Commission  had  made  no  final 
ruling. 

During  the  hearings,  several  members  of  the  subcommittee  forcefully  expressed  the 
opinion  that  the  Commission  should  have  found  the  "per  se"  test  applicable  to  the  Pills- 
bury case,  and  berated  the  chairman  for  having  allowed  the  Commission  to  reach  a  re- 
sult contrary  to  the  congressional  intent  in  passing  section  7.  Subsequently,  the  Com- 
mission found  that  Pillsbury's  actions  had  violated  section  7. 

The  court  of  appeals  agreed  with  Pillsbury's  contention  that  the  Senate  subcom- 
mittee proceedings  had  so  prejudiced  the  Commission  as  to  deprive  the  corporation  of 
its  due  process  right  to  a  fair  and  impartial  adjudication.  Carefully  observing  that  nor- 
mally no  constitutional  issue  is  raised  by  committee  pronouncements  as  to  what  agency 
policy  should  be,  the  court  ruled: 

[W]hen  such  an  investigation  [as  a  congressional  hearing)  focuses  directly  and 
substantially  upon  the  mental  decisional  process  of  a  Commission  in  a  case 
which  is  pending  before  it,  Congress  is  no  longer  intervening  in  the  agency's 
legislative  function,  but  rather,  in  its  judicial  function.  At  this  latter  point,  we 
become  concerned  with  the  right  of  private  litigants  to  a  fair  trial  and,  equally 
important,  with  their  right  to  the  appearance  of  impartiality,  which  cannot  be 
maintained  unless  those  who  exercise  the  judicial  function  are  free  from  power- 
ful external  influences. 
Id.  at  964  (emphasis  in  original).    Noting  the  passage  of  time  since  the  hearing  and 
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While  there  are  important  practical  differences  between  formal 
controls  and  informal  controls,  including  those  aided  by  a  report  and 
wait  provision,  the  fundamental  distinction  is  one  of  principle.  Under  a 
committee  veto  statute  an  administrator  is  bound  by  law  to  follow  com- 
mittee directives.  Where  the  committee  has  no  power  but  the  power  of 
persuasion,  buttressed  though  it  may  be  by  the  power  of  the  purse,  the 
final  authority  is  that  of  the  administrator.  Often  he  will  follow  commit- 
tee desires,412  but  he  has  the  discretion  to  deviate.  The  committee  thus 


the  change  of  personnel  on  the  Commission,  the  court  remanded  the  case  for  a  new 

decision. 

The  adjudicative  context  of  the  Pillsbury  case  distinguishes  it  from  the  more  general 
question  of  committee  influence  over  administrative  decisions.  Nevertheless,  the  prin- 
ciple behind  the  case — that  the  congressional  intent  with  regard  to  how  laws  are  to  be 
applied  is  to  be  gleaned  from  general  legislative  history  and  statutory  language  rather 
than  from  the  hindsight  of  a  few  strateg'cally  placed  legislators — should  be  applied  be- 
yond the  facts  of  Pillsbury. 

In  D.C.  Federation  of  Civic  Associations  v.  Volpe,  456  F.2d  1231  (D.C.  Cir. 
1972),  a  result  analogous  to  that  in  Pillsbury  was  reached.  In  that  case,  the  Secretary 
of  Transportation  had  been  required  to  exercise  his  discretion  to  decide  whether  a  pro- 
posed bridge  project  complied  with  all  statutory  requirements,  and  should  be  approved. 
One  of  the  issues  in  the  case  was  whether  Secretary  Volpe's  approval  of  that  project  was 
"tainted"  by  his  consideration  of  "extraneous  factors  unrelated  to  the  merits  of  the  ques- 
tion presented" — in  particular  the  threat  of  Representative  Natcher,  Chairman  of  the 
Subcommittee  on  the  District  of  Columbia  of  the  House  Appropriations  Committee,  to 
cut  off  funds  for  construction  of  the  District's  subway  system  if  the  bridge  was  not  ap- 
proved.  Id.  at  1258. 

Chief  ludge  Bazelon,  writing  for  the  court,  first  approved  the  trial  court's  finding 
that  Secretary  Volpe  was  not  acting  in  a  judicial  or  quasi-judicial  capacity.  Plaintiffs 
could  not,  therefore  invoke  the  doctrine  of  Pillsbury  that  even  the  appearance  of  bias 
or  undue  political  pressure  could  invalidate  an  agency's  adjudicatory  decision.  Bazelon 
went  on  to  note  that  if  the  Secretary's  action  was  legislative  in  character,  his  decision 
would  stand  in  spite  of  a  finding  that  he  had  considered  extraneous  pressures.  The  judge 
was  unwilling  to  label  the  decision  purely  "legislative,"  however,  "since  Congress  had 
already  established  the  boundaries  within  which  his  discretion  could  operate."  Id.  at 
1247.   He  then  stated: 

[Tjhough  his  action  fell  between  these  two  conceptual  extremes  [of  "judicial" 
and  "legislative"  action],  it  is  governed  by  principles  that  we  had  thought  ele- 
mentary and  beyond  dispute.   If,  in  the  course  of  reaching  his  decision,  Secre- 
tary Volpe  took  into  account  'considerations  that  Congress  could  not  have  in- 
tended to  make  relevant.'  his  action  proceeded  from  an  erroneous  premise  and 
his  decision  cannot  stand.   The  error  would  be  more  flagrant,  of  course,  if  the 
Secretary  had  based  his  decision  solely  on  the  pressures  generated  by  Represen- 
tative Natcher.   But  it  should  be  clear  that  his  action  would  not  be  immunized 
merely  because  he  also  considered  some  relevant  factors. 
Id.  at  1247-48.   Considering  the  Secretary  to  have  been  influenced  by  extraneous  pres- 
sure, the  court  remanded  the  case  for  new  determinations  based  on  the  merits,  without 
regard  to  factors  not  made  relevant  by  Congress  in  the  applicable  statutes. 

While  Judge  Bazelon's  opinion  might  be  taken  as  suggesting  that  a  different  result 
might  obtain  had  Congress  intended  such  pressures  be  taken  into  account,  the  court  had 
before  it  no  suggestion  that  such  intent  might  itself  be  invalid  under  the  committee  veto 
analysis  presented  here.  Such  invalid  intent  could  not  be  presumed  if  unexpressed,  and 
if  expressed  it  would  return  the  issue  to  the  formal  committee  veto  situation. 
412.    But  see  the  cases  discussed  in  note  411,  supru. 
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lacks  final  authority.  While  the  committee  may  have  great  power,  it 
does  not  exercise  what  Mechem  termed  "some  portion  of  the  sovereign 
functions  of  government." 11  a  Since  its  power  may  be  effectuated  only  at 
the  discretion  of  a  member  of  the  executive  branch,  there  exists  a 
means  by  which  the  power  may  be  checked.  Thus,  in  the  case  of  infor- 
mal influence  the  power  of  individual  Congressmen  or  committees  is 
limited  by  the  scope  of  executive  tolerance.  A  committee  which  is 
given  formal  statutory  powers,  however,  suffers  no  corresponding  limit 
on  its  activities.  Its  power  is  unchecked. 

That  congressional  exercise  of  influence  in  governmental  affairs 
may  not  be  prevented  on  constitutional  grounds  does  not  justify  accept- 
ing such  activity  as  a  standard  legislative  practice  to  be  used  as  a  base 
line  for  determining  the  impact  of  the  formal  committee  veto.414  Like 
a  committee  veto,  exertion  of  informal  influence  by  a  Congressman  or 
committee  constitutes  extra-legislative  activity.  That  this  activity  is  be- 
yond the  reach  of  the  Constitution  is  an  imperfection  in  the  scheme 
of  the  Framers;  such  influence  has  the  potential  for  effecting  results 
that  contravene  the  goals  of  the  Framers  and  should  be  regarded  as 
improper,  if  not  invalid.  The  standard  which  should  be  used  to  eval- 
uate the  committee  veto  is  that  framed  by  the  accepted  legislative 
process,  not  including  extra-legislative  activity.  To  conclude  that  since 
these  effects  may  be  achieved  without  use  of  the  committee  veto,  the 
committee  veto  itself  has  no  effect  is  to  bootstrap  the  demise  of  the 
principles  developed  in  Section  III.  It  is  important  to  recall  that,  while 
there  are  distinctions  between  formal  and  informal  control,  the  likely 
effects  of  informal  committee  influence  do  violate  the  purposes  of  the 
Framers.  Instead  of  permitting  the  informal  procedure  to  justify  use 
of  the  committee  veto,  this  basic  infirmity  emphasizes  the  import  of 
restraining  the  formal  procedure  so  as  to  provide  a  means  for  containing 
informal  pressure.  Although  the  case-by-case  invalidation  of  admini- 
strative decisions  subject  to  undue  congressional  pressures,  as  has  been 
attempted  by  two  Courts  of  Appeal,415  provides  some  opportunity  for 
controlling  extreme  misuse  of  informal  pressure,  it  is  unlikely  to  have 
significant  deterrent  effect.  A  firm  recognition  of  the  invalidity  of  the 
formal  committee  veto,  however,  will  give  administrators  support  in  re- 
sisting improperly  motivated  pressures  wherever  they  may  arise. 

3.    The  "No  Appropriation"  Clause  and  the  Committee  Veto 

In  response  to  presidential  criticism  of  the  committee  veto  and  at 


413.  See  note  392  supra. 

414.  See  text  accompanying  note  370,  supra. 

415.  See  note  411  supra. 
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the  insistence  of  Senator  Dirksen,41a  the  "no  appropriation"  clause  has 
been  substituted  for  the  formal  committee  veto  in  some  appropriation 
authorization  acts.  Utilizing  the  two-stage  appropriation  process,  the 
device  authorizes  a  subsequent  appropriation,  but  specifies  that  such 
appropriation  may  not  be  made  until  approved  by  committees  of  Con- 
gress named  in  the  authorizing  statute.  The  "no  appropriation"  clause 
thus  expresses  a  direction  to  Congress  rather  than  to  an  administrator, 
since  it  is  Congress  which  must  enact  the  subsequent  appropriation.417 

The  device  was  accepted  by  Presidents  Eisenhower  and  Nixon418 
and  has  been  opposed  only  by  President  Johnson,  who  conceded  that 
the  device  was  not  technically  unconstitutional.41*  Indeed,  the  "no  ap- 
propriation" clause  seems  to  fall  squarely  under  the  aegis  of  that  clause 
of  the  Constitution  granting  Congress  power  to  specify  rules  for  the  gov- 
ernance of  its  own  internal  legislative  processes.420  Though  expressed 
in  statutory  form,421  the  "no  appropriation"  clause  is  equivalent  to  the 
customary  rule  requiring  that  all  appropriations  commence  with  the 
House  Appropriations  Committee. 

Like  the  committee  system  itself,  the  "no  appropriation"  device 
gives  congressional  committees  leverage  by  which  to  exert  pressure  on 
administrators.  This  creates  the  potential  for  direct  influence  on  gov- 
ernment by  the  local  interests  which  the  Framers  sought  to  confine 
within  the  body  of  Congress.422  It  appears,  however,  that  the  "no  ap- 
propriations" clause  could  fall  only  with  the  entire  committee  system 
which  is  generally  considered  a  valid  outgrowth  of  the  rulemaking 
power. 

Moreover,  while  the  effects  of  the  "no  appropriation"  clause  and 
the  formal  committee  veto  may  be  similar  in  certain  circumstances, 
there  exists  a  fundamental  difference  between  the  two  devices.  The 
committee  acting  pursuant  to  a  "no  appropriation"  clause,  unlike  the 
committee  exercising  a  committee  veto,  is  engaging  in  the  formulation 
of  legislation.  Before  the  committee's  work  becomes  law,  it  must  be 
reviewed  and  approved  by  all  of  Congress,  and  is  subject  to  presiden- 


416.  See  text  at  notes  202-05  supra. 

417.  Of  course,  the  clause  cannot  prevent  congressional  appropriation.  Should 
Congress  proceed  to  appropriate  in  the  face  of  committee  disapproval,  the  appropriation 
would  simply  amount  to  a  repeal  of  the  no  appropriation  clause  to  whatever  extent  nec- 
essary. The  clause  would  presumably  render  such  an  attempt  to  appropriate  vulnerable 
to  point  of  order  on  the  floor  of  either  House,  just  as  would  an  attempt  to  appropriate 
without  prior  authority. 

418.  See  text  at  notes  204  and  243  supra. 

419.  See  text  at  note  226  supra. 

420.  U.S.  Const,  art.  I,  §  5,  d.  2. 

421.  It  is  not  uncommon  for  Congress  to  specify  that  a  particular  statutory  section 
is  enacted  under  the  rulemaking  power.  See  note  441  infra. 

422.  See  text  accompanying  note  258  supra. 
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rial  veto.  Although  Congress'  review  of  particular  measures  may  be 
cursory,  and  may  not  constitute  actual  approval  of  the  committee's 
work,  the  possibility  of  review  and  check  is  present.  That  local  bias 
may  find  its  way  into  law  as  a  result  of  committee  work  is  an  imperfec- 
tion in  the  system  akin  to  the  possibility  of  presidential  bias.423  The 
Constitution  presumes  that  its  "averaging  process"  is  sufficient  to  weed 
out  the  product  of  local  bias.  The  inaccuracy  in  this  presumption  which 
arises  from  the  working  of  the  committee  system  within  the  legislative 
process  must  be  tolerated  as  an  imperfection  in  the  plan  of  government 
formulated  by  the  Framers,  but  not  as  an  excuse  for  violating  that  plan 
with  the  committee  veto. 

B.    The  Constitutionality  of  Statutes  Authorizing  Simple  and 
Concurrent  Resolutions 

The  statutory  authorization  of  congressional  action  by  simple  or 
concurrent  resolutions  presents  a  more  difficult  question  than  does  the 
committee  veto.  While  there  is  little  judicial  authority  to  reference  in 
determining  constitutionality  in  either  case,  the  committee  veto  statutes 
generally  have  the  illicit  effect  of  creating  a  conflict  of  interest  between 
the  national  interest  and  local  interest.  No  such  generalization  is  pos- 
sible where  resolutions  are  employed  for  extra-legislative  control. 
While  avoidance  of  "constitutional  averaging"  may  be  present  where 
resolutions  are  employed,  conflict  of  interest  is  likely  to  be  subdued 
where  the  Houses  of  Congress  are  required  to  act  as  units,  and  the  re- 
quirement that  Congress  take  some  positive  action  by  concurrent 
resolution  fully  satisfies  the  bicameral  principle.424  Nor  does  there 
seem  to  exist  any  other  effect  justifying  per  se  condemnation  of  the 
use  of  resolutions.  In  the  absence  of  both  judicial  authority  and  cause 
for  blanket  condemnation,  the  uses  of  resolutions  to  effectuate  the  de- 
sires of  Congress  must  be  examined  individually  to  discover  transgres- 
sion of  the  purposes  of  the  Framers. 

After  dealing  with  the  threshold  question  whether  all  uses  are 
banned  by  the  literal  language  of  the  Constitution,  this  section  discusses 
in  general  the  purposes  of  resolutions  authorized  by  the  statutes  under 
consideration  and  classifies  their  impacts  on  congressional  power.  The 
section  then  discusses  impact  and  validity  for  particular  classes  of  cases. 


423.  See  note  378  supra. 

424.  The  meaning  of  bicameralism  is  somewhat  cloudy  in  situations,  apparently  not 
visualized  by  the  Framers,  where  Congress  is  placed  in  the  position  of  disapproving 
rather  than  approving  measures.  Does  the  bicameral  principle  in  this  situation  require 
that  each  House  have  the  power  to  defeat  the  measure  (veto  by  simple  resolution),  or 
that  either  House  may  negate  the  action  of  the  other  (veto  by  concurrent  resolution)? 
See  text  accompanying  notes  446-48  and  449  infra. 


204 


1066  CALIFORNIA  LAW  REVIEW  [Vol.  63:983 

This  analysis  will,  for  each  class  of  statutes  considered,  follow  the 
framework  developed  earlier.  Impact  will  be  determined  by  compar- 
ing the  results  possible  under  the  questioned  procedure  with  what 
might  be  achieved  under  standard  legislative  practices.425  The  dif- 
ferential in  power  will  be  evaluated  under  the  four  criteria,  and  any 
conclusion  as  to  the  invalidity  will  be  articulated  in  terms  of  specific 
constitutional  provisions. 

The  Constitution  requires  that  all  votes  for  which  the  concurrence 
of  the  two  Houses  is  necessary  be  presented  to  the  President.  While 
it  is  possible  to  read  this  language  literally,  the  Senate  report  of  1897420 
rejected  this  reading  and  concluded  that  the  word  "necessary"  in  the 
veto  clause  refers  to  "constitutional  necessity,"  not  a  necessity  resulting 
from  practice  or  statute.  The  authors  of  the  Senate  report  considered 
this  determination  of  "necessity"  to  turn  upon  whether  the  vote  in  ques- 
tion was  "legislative"  in  nature.  This  approach,  which  has  consistently 
represented  Congress'  interpretation  of  the  veto  clause427  since  1897, 
is  the  approach  adopted  in  this  Comment,  except  that  constitutional 
necessity  will  be  derived  from  the  constitutional  criteria  rather  than 
from  a  conclusory  label.428  If  a  statute  authorizing  a  later  resolution  has 
an  effect  on  power  inconsistent  with  the  purposes  of  the  Framers  as  ex- 
pressed in  the  four  criteria,  then  it  is  unconstitutional  under  the  analysis 
of  this  Comment.  It  may  then  be  characterized  as  one  which  author- 
izes a  later  decision  for  which  concurrence  of  both  Houses  and  approval 
by  the  President  are  "constitutionally  necessary"  because  of  the  poten- 
tial abuses  of  power  which  may  result  if  such  procedure  is  not  followed. 
Because  the  statute  authorizing  the  resolution  evades  these  safeguards, 
it  must  be  judged  unconstitutional  under  the  clause  requiring  presenta- 
tion to  the  President. 

As  demonstrated  earlier  in  this  section,429  it  is  possible  to  charac- 
terize the  potential  impact  of  statutes  authorizing  extra-legislative  activ- 
ity in  three  different  ways:  such  a  statute  may  preserve  momentary 
congressional  power;  it  may  vest  a  discretionary  power  in  Congress;  or 
it  may  avoid  the  "constitutional  averaging  process."  Prior  to  discussing 
particular  uses  of  statutes  authorizing  subsequent  resolutions,  it  will  be 


425.  See  text  accompanying  note  370  supra. 

426.  See  note  56  supra. 

427.  U.S.  Const,  art.  I,  §  7,  cl.  3. 

428.  This  approach  allows  concurrent  and  simple  resolutions  to  be  treated  on  the 
same  plane.  It  verges  on  irrationality  to  maintain  that  action  by  concurrent  resolution, 
whereby  Congress  is  at  least  held  in  check  by  its  own  structure,  is  invalid  because  the 
veto  clause  so  states,  but  that  the  invalidity  of  a  simple  resolution,  wherein  a  single 
House  acts  without  check,  is  more  in  doubt. 

429.  See  text  accompanying  note  372  supra. 
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useful  to  indicate  how  these  three  categories  of  impact  might  apply  to 
these  statutes. 

A  statute  may  authorize  subsequent  congressional  action  by  reso- 
lution not  subject  to  veto  in  order  to  preserve  the  power  of  Congress 
existing  at  the  time  the  statute  is  passed.  The  authorizing  statute  must 
itself  be  approved  by  the  President  or  passed  over  his  veto.430  The 
override  of  a  veto  requires  that  two-thirds  of  the  membership  of  each 
House  favor  enactment  at  the  time  of  reconsideration.431  Presidential 
approval  of  the  original  statute  may  follow  from  his  actual  favor  of  the 
measure  at  that  particular  time,  or  from  the  leverage  which  Congress 
is  able  to  assert  through  measures  to  which  the  resolution  provision  is 
appended.41-  In  either  case — whether  there  be  override  of  a  veto  or 
presidential  approval — the  authorizing  statute  preserves  the  power 
possessed  by  Congress  at  one  instant  in  time  for  a  later  time  when  the 
Congress  might  otherwise  be  unable  to  act  because  of  presidential  dis- 
approval or  non-concurrence  between  the  two  Houses. 

Alternatively,  this  type  of  statute  may  be  designed  to  create  a 
power  of  oversight  over  the  executive,  relieving  Congress  of  the  duty 
to  specify  standards  for  executive  action  in  advance.  If  Congress  is  un- 
happy with  executive  decisions  in  particular  factual  settings,  the 
authorizing  statute  allows  it  to  compel  a  different  result  by  the  pas- 


430.  As  there  seems  no  room  in  this  constitutional  scheme  for  a  statute  valid  on 
presidential  approval,  but  invalid  if  passed  over  his  veto,  these  possibilities  will  have  to 
be  considered  together.  The  suggestion  of  Newman  and  Keaton  in  reponse  to  Ginnane 
that  the  presentation  to  the  President  of  the  authorizing  bill  is  sufficient  to  satisfy  the 
veto  clause — in  effect  that  the  President  may  consent  to  provisions  authorizing  later  reso- 
lutions— and  that  validity  in  case  of  override  follows  from  validity  in  the  case  of  ap- 
proval, is  overly  simplistic.  See  Newman  &  Keeton,  Congress  and  the  Faithful  Execu- 
tion of  Laws — Should  Legislators  Supenise  Administrators?,  41  Calif.  L.  Rev.  565,  587 
(1953).  If  analysis  reveals  effects  in  these  measures  in  derogation  of  the  system  envis- 
aged by  the  Framers,  it  should  not  be  competent  for  the  President  to  consent  to  them. 
The  President  must  be  viewed  as  holding  the  powers  of  the  executive  in  trust  and  as 
incapable  of  validly  waiving  his  right  to  veto  measures  enacted  by  Congress. 

Newman  and  Keaton  also  suggest  that  congressional  competence  to  delegate  powers 
to  the  House  and  Senate  may  be  read  from  the  validity  of  delegations  to  public  officials 
and  private  groups.  Id.  at  588.  This  is  a  non  sequitur.  See  the  discussion  of  Currin 
v.  Wallace,  306  U.S.  1  (1939),  at  note  140  supra.  Before  reaching  this  conclusion  the 
effect  on  power  must  be  examined  once  again.  A  delegation  which  disperses  power  is 
not  necessarily  constitutionally  equivalent  to  one  which  concentrates  power  in  the  hands 
of  the  delegating  agency. 

431.  This  is  exemplified  by  the  Wax  Powers  Resolution,  Pub.  L.  No.  93-148,  §5(1), 
87  Stat.  555  (1973),  which  preserves  the  power  of  a  two-thirds  majority  accrued  at  a 
time  of  high  emotion. 

432.  The  Lend  Lease  Act,  for  example,  was  approved  by  the  President  out  of  politi- 
cal necessity.  Sec  text  at  note  157  supra.  It  preserves  the  power  of  Congress  resulting 
from  this  necessity  for  a  time  when  there  may  be  no  comparable  force  coercing  the 
President's  approval. 
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sage  of  a  resolution.4"  Where  a  statute  is  designed  to  allow  Congress 
such  an  extra-legislative  discretionary  response  to  particular  fact  situa- 
tions, this  too  is  an  impact  which  must  be  analyzed. 

Finally,  one  would  not  expect  a  statute  authorizing  congressional 
action  by  simple  or  concurrent  resolution  to  mask  a  clandestine  desire 
to  effectuate  local  interests,  though  in  some  circumstances  a  resolution 
provision  may  bypass  the  bicameral  check  and  thus  have  the  effect  of 
enhancing  the  power  of  factions.  Action  by  a  House  of  Congress  is 
an  imperfect  tool  for  seeking  predictable  local  advantage.  This  imper- 
fection is  amplified  when  the  underlying  statute  authorizes  action  by 
either  House.  Nevertheless,  in  each  instance  where  a  statute  author- 
izes a  later  resolution,  the  possibility  of  this  impact  must  be  considered 
and  evaluated  in  light  of  the  four  criteria. 

1 .    Reaction  to  Administrative  Proposals — The  "Laying  System" 

An  area  in  which  control  by  resolution  has  been  strongly  advo- 
cated among  commentators  is  the  field  of  administrative  lawmaking.484 
The  system  proposed  by  these  authors  would  be  patterned  after  the 
"laying  system"  of  Great  Britain,  whereby  proposed  administrative  reg- 
ulations are  laid  before  Parliament  for  examination  before  becoming 
effective.435  Proposed  systems  range  from  simple  report  and  wait 
practices  to  provisions  requiring  affirmance  by  resolution  of  the  pro- 
posed regulations  or  permitting  disapproval  within  a  specified  time.48a 
Several  states  have  experimented  with  the  laying  system  as  a  general 
procedural  device,437  and  Congress  has  adopted  it  in  a  few  specific  in- 

433.  Thus  the  reorganization  acts  give  the  President  broad  authority  to  reorganize 
the  government  by  decree,  but  create  a  veto  right  in  the  Congress.  See  text  at  notes 
114-15  supra.  The  Immigration  and  Nationality  Act,  ch.  477,  §  244(b),  (c),  66  Stat. 
163  (1952),  authorizes  binding  congressional  approval  or  disapproval  of  certain  admin- 
istrative actions  taken  pursuant  to  the  Act. 

434.  See  Boisvert,  A  Legislative  Tool  for  Supervision  of  Administrative  Agencies: 
The  Laying  System,  25  Ford.  L.  Rev.  638  (1957);  Melville,  Legislative  Control  Over 
Administrative  Rulemaking,  32  U.  Cm.  L.  Rev.  33  (1963);  Schubert,  Legislative  Adjudi- 
cation of  Administrative  Legislation,  7  J.  Pub.  L.  134  (1958);  Schwartz,  Legislative 
Control  of  Administrative  Rules  and  Regulations:  I.  The  American  Experience,  30 
N.Y.U.L.  Rev.  1031  (1955);  Stone,  The  Twentieth  Century  Administrative  Explosion 
and  After,  52  Calif.  L.  Rev.  513  (1964);  Note,  "Laying  on  the  Table"— A  Device  for 
Legislative  Control  over  Delegated  Powers,  65  Harv.  L.  Rev.  637  (1952)  [hereinafter 
cited  as  Harvard  Note]. 

435.  Statutory  Instruments  Act,  9  &  10  Geo.  6,  c.  36  (1946).  See  Boisvert,  supra 
note  434,  at  638.  The  English  system  is  discussed  in  Carr,  Legislative  Control  of  Ad- 
ministrative Rules  and  Regulations:  II.  Parliamentary  Supervision  in  Britain,  30 
N.Y.U.L.  Rev.  1045  (1955). 

436.  See  Boisvert,  supra  note  434,  at  640. 

437.  See  Conn.  Gen.  Stats.  Ann.  §  4-170,  and  5  171  (1974  Supp.)  (administra- 
tive regulations  may  be  disapproved  by  legislative  committee,  suject  to  reversal  by  Gen- 
eral Assembly);  Conn.  Gen.  Stat.  Ann.  §  51-14  (1958)  (procedural  rules  promulgated 
by  state  supreme  court  subject  to  disapproval  by  general  assembly);  Mich.  Comp.  Laws 
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stances.488 

This  section  first  gives  broad  consideration  to  congressional  re- 
sponse by  resolution  to  administrative  lawmaking  proposals,  then 
applies  this  general  analysis  separately  to  reorganization,  presidential 
substantive  rulemaking,  and  finally  to  administrative  rulemaking  in 
which  the  President  does  not  participate. 

When  the  President  or  an  agency  is  authorized  to  submit  a 
proposal  to  Congress  for  scrutiny,  Congress'  response  may  take  four 
forms:  (1)  a  statute  could  require  the  proposal  be  approved  by  con- 
current resolution;  (2)  the  statute  could  allow  disapproval  of  the  pro- 
posal by  simple  resolution  in  order  to  prevent  it  from  automatically  tak- 
ing effect;  (3)  disapproval  by  concurrent  resolution  in  order  to  defeat  a 
proposal  could  be  required;  and  (4)  a  proposal  could  become  effective 
only  upon  approval  by  simple  resolution.  These  procedures  may  be 
paired  according  to  a  characteristic  important  to  later  analysis.  If  ap- 
proval by  concurrent  resolution  is  required  (first  procedure),  the  pro- 
posal may  be  defeated  by  disapproval  of  either  House.  The  same  is  true 
if  instead  the  proposal  is  to  take  effect  automatically  unless  disapproved 
by  simple  resolution  (second  procedure).  Likewise,  disapproval  by 
concurrent  resolution  (third  procedure)  is  analytically  akin  to  approval 
by  simple  resolution  (fourth  procedure);  in  both  cases  the  proposal  will 
take  effect  if  either  House  approves.489 


§  24251  (1974  Supp.)  (disapproval  by  concurrent  resolution);  Code  of  Va.  §  9-6.9 
(1973).  Kansas  formerly  had  such  a  provision,  Kans.  Stat.  Ann.  §  77-410  (1949), 
but  it  was  later  repealed.  Kans.  L.  1965,  ch.  506,  5  40  (June  30,  1965).  A  New  Hamp- 
shire provision  patterned  after  the  federal  reorganization  acts,  N.H.  Laws  (1949),  ch. 
43,  $5  4,  5,  8,  10,  was  declared  to  violate  the  state  constitution  by  the  New  Hampshire 
Supreme  Court.  Opinion  of  the  Justices,  96  N.H.  517,  83  A.2d  738  (1950).  See  Mel- 
ville, supra  note  434,  at  44-48.  A  Nebraska  provision  of  this  nature,  Rev.  Stats.  Neb., 
1943,  §  84-904  (reissue  of  1971),  has  been  repealed  and  replaced  by  a  provision  requir- 
ing legislation.  Rev.  Stats.  Neb.,  1943,  §  84-904  (1974  Cum.  Supp.).  Finally,  Wiscon- 
sin in  1953  passed  a  provision  for  annulment  by  resolution  of  administrative  regulations. 
Wis,  Stat.  Ann.  *  227.031  (1953),  but  the  State  Attorney  General  advised  that  the 
measure  was  unconstitutional.  43  Op.  Wis.,  Att'y  Gen.  350  (1954).  The  provision 
was  replaced  by  one  requiring  report  of  regulations  to  a  legislative  committee,  but  giving 
that  committee  advisory  powers  only.  Wis.  Stat.  Ann.  §  227.041  (1957).  This  provi- 
sion, too,  was  later  repealed.  Wis.  L.  1957,  c.  426  §  4.  See  Helstad,  New  Law  on  Ad- 
ministrative Rule  Making,  1956  Wis.  L.  Rev.  407  (1956). 

438.  E.g.,  the  federal  reorganization  acts,  see  notes  114-15  and  accompanying  text: 
Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L.  No.  93-380,  87  Stat  627  (1973); 
Education  Amendments  of  1974,  Pub.  L.  No.  93-380,  §  509(a),  88  Stat  484,  567. 

Several  of  the  commentators  advocating  the  laying  system  have  argued  its  constitu- 
ionality,  but  in  rather  conclusory  terms.  Boisvert  maintains:  "If  Congress  can  delegate 
power  to  the  Executive  without  violating  the  Constitution,  why  cannot  that  same  body, 
with  equal  authority,  reserve  or  retain  a  certain  small  residue  of  its  delegable  power 
which  it  can  exercise  itself?  The  power  to  retain  is  implicit  in  the  power  to  give  away." 
Boisvert,  supra  note  434,  at  657.  The  same  author  seems  also  to  rely  on  an  unofficial 
memorandum  submitted  by  the  Justice  Department  (see  S.  Rep.  No.  232,  81st  Cong., 
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The  first  step  in  the  analysis  of  these  measures  is  to  isolate  their 
actual  impact  on  the  distribution  and  extent  of  governmental  powers 
by  comparing  them  with  lawmaking  techniques  that  fall  within  standard 
legislative  procedures.  The  two  techniques  which  will  be  used  as  a 
base  line  for  comparison  will  be  labeled  the  "legislative  scheme"  and 
the  "Executive  scheme."  It  would  no  doubt  be  competent  for  Congress 
to  authorize  the  President  to  submit  a  proposed  set  of  regulations  or 
a  plan  of  reorganization.440  If  both  Houses  approved,  Congress  could 
then  enact  the  proposal,  or  could  first  amend  the  plan  and  then  enact 


1st  Sess.  20  (1949))  in  support  of  the  1949  reorganization  act  which  suggests  that  the 
President's  assent  to  the  reorganization  act  is  simply  his  undertaking  to  consult  with 
Congress  before  utilizing  his  authority  under  the  act.   See  Boisvert,  supra  note  434,  at 

660-61. 

Schwartz,  on  the  other  hand,  considers  legislative  approval  (or  non-disapproval)  of 
administrative  rule  to  be  valid  not  as  a  legislative  act,  but  as  a  mere  contingency  upon 
which  the  delegated  rulemaking  power  is  predicated.  He  additionally  argues  that  if  a 
retained  annulment  power  is  to  be  considered  "lawmaking,"  then  so  is  rulemaking  itself, 
and  a  "rigid  separation  of  powers  approach"  must  also  invalidate  the  delegation  of  rule- 
making power  to  an  independent  agency.  Schwartz,  supra  note  434,  at  1043.  Finally, 
a  student  comentator  takes  the  position  that  the  President's  acquiscence  in  the  original 
authorizing  statute  forsees  and  impliedly  approves  later  congressional  action.  Harvard 
Note,  supra  note  434  at  646.  This  position  was  later  adopted  by  Newman  and  Keaton. 
See  note  430  supra. 

These  arguments  ignore  the  basic  question  of  governmental  power  which  must  be 
addressed  in  evaluating  the  constitutionality  of  a  laying  system.  Thus  Boisvert,  in  argu- 
ing that  what  Congress  may  give  away  it  may  partially  retain,  ignores  the  fact  that  Con- 
gress "gives  away"  not  merely  a  power  which  it  had  previously  itself  possessed,  but  a 
power  which  it  has  created  anew — the  power  to  make  law  without  presidential  involve- 
ment. To  facilely  argue  that  this  power  which  Congress  may  "give  away"  it  may  also 
"retain"  completely  fails  to  analyze  the  possibility  that  this  retention  results  in  the  crea- 
tion and  exercise  of  power  by  the  same  hand,  a  situation  systematically  avoided  by  the 
Frame rs.   See  note  292  supra. 

Only  Boisvert  touches  on  the  type  of  analysis  to  be  followed  in  this  Comment.  He 
argues  that  in  reality  the  laying  system  need  effect  no  redistribution  of  power  if  the 
President  may  exercise  control  over  submission  of  proposed  regulations. 

439.  The  procedures  in  each  pair  are  distinguished  inter  se  by  the  facts  that:  (1) 
one  procedure  in  each  pair  requires  affirmative  congressional  action  while  the  other  al- 
lows the  administrative  proposal  to  take  effect  automatically  if  Congress  fails  to  act. 
That  this  does  not  automatically  render  the  procedure  invalid  follows  from  the  validity 
of  congressional  delegations  of  lawmaking  authority  without  possibility  of  legislative  re- 
view, but  this  difference  will  affect  the  nature  of  the  descretionary  control  impact.  See 
text  accompanying  notes  443-44  infra.  (2)  One  procedure  in  each  pair  allows  action 
by  a  single  House  of  Congress  without  possibility  of  negation  by  the  other  House,  while 
the  other  does  not.  This  distinction  relates  to  the  Framers'  purpose  that  bicameralism 
serve  as  a  check  on  legislative  power  and  tendency  to  encroach  upon  the  Executive.  See 
text  following  note  444  infra.  The  distinction  between  the  pairs,  that  procedures  one 
and  two  allow  a  change  in  the  law  only  with  the  concurrence  of  both  Houses,  whereas 
procedures  three  and  four  allow  change  in  the  law  whenever  a  single  House  agrees,  re- 
lates to  the  Framers'  purpose  that  bicameralism  serve  as  a  means  of  "constitutional  aver- 
aging." See  text  accompanying  notes  449-51  infra. 

440.  Indeed,  the  Constitution  itself  authorizes  the  President  to  propose  desired  leg- 
islation to  Congress.  U.S.  Const,  art.  II,  §  3. 
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it.  In  either  case,  the  resulting  bill  would  then  be  submitted  to  the 
President  for  approval.  Under  their  rulemaking  powers,  both  Houses 
could  provide  that  no  amendment  to  the  proposal  would  be  in  order 
and  that  the  proposal  would  receive  priority  in  both  Houses  to  ensure 
that  it  reached  die  floor.  In  addition,  a  rule  limiting  or  forbidding  de- 
bate on  the  measure  could  be  adopted  by  each  House.  Finally,  there 
is  little  doubt  that  these  rules  could  be  expressed  in  the  statute  author- 
izing submission  of  the  proposal.441  This  hypothetical  procedure  for 
executive  lawmaking  adheres  to  standard,  well-accepted  legislative 
techniques,  and  will  be  referred  to  as  the  "legislative  scheme."  Alter- 
natively, Congress  might  simply  authorize  the  President  to  promulgate 
by  Executive  Order  a  set  of  regulations  or  a  plan  for  reorganization, 
the  plan  to  go  into  effect  a  specified  period  after  submission  to  Congress. 
Under  this  scheme,  Congress  could  disapprove  the  proposal  only  by  leg- 
islation, enacted  over  the  President's  veto  if  necessary.  This  presum- 
ably valid  delegation  of  authority  to  the  President  will  be  referred  to 
as  the  "Executive  scheme."  Taking  these  two  apparently  valid  models 
as  prototypes  for  administrative  lawmaking,  this  Comment  considers  in 
what  ways  the  four  possible  laying  systems,  in  diverse  contexts,  might 
deviate  in  effect  from  either.  For  the  present  this  Comment  assumes 
that  there  is  no  mechanism  for  altering  the  president's  proposal. 

a.    Resolutions  as  Legally  Effective  Responses  to  Executive  Lawmaking 

i.  Generally.  The  three  suggested  impacts  on  power  are  preserva- 
tion of  congressional  power,  vesting  of  discretionary  power  in  Congress, 
and  avoidance  of  "constitutional  averaging."442  Where  Congress  is  au- 
thorized to  respond  only  to  presidential  proposals,  none  of  the  four  pro- 
cedures allows  Congress  to  act  independently  of  the  President  in  a  way 
that  can  be  said  to  be  preservative  of  congressional  power,  for  Congress 
can  only  accept  or  reject  the  President's  proposal.  However,  all  the  pro- 
cedures, in  a  literal  sense,  create  a  post-legislative  discretionary  power 
— they  allow  Congress  to  respond  to  specific  administrative  actions 
other  than  through  enactment  of  legislation.  In  addition,  the  procedures 
may  allow  evasion  of  the  "constitutional  averaging"  requirement  for 
congressional  action. 

fa)  Impact — vesting  of  discretionary  power.  The  extent  of 
impact  on  federal  power  and  its  distribution  will  vary  among  the  four 
procedures  depending  on  the  manner  in  which  Congress  may  exercise 


441.  Congress  has  often  incorporated  provisions  it  considers  to  come  under  the 
rulemaking  power  into  a  statute.  See,  e.g.,  The  Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  Pub.  L.  No.  93-344,  tit.  IX,  §  904,  88  Stat.  297.  See  also  id.  tit. 
Ill  and  tit.  X,  §  1017. 

442.  See  text  accompanying  note  424  supra. 


210 


1072  CALIFORNIA  LAW  REVIEW  [Vol.  63:983 

its  discretionary  power.  The  first  procedure  may  be  characterized  as 
having  no  true  impact  on  power.  Both  the  President,  who  formulates 
the  proposal,  and  Congress,  which  passes  upon  the  proposal,  exercise 
power  equivalent  to  that  which  they  exercise  in  the  "legislative 
scheme."  The  President  has  ultimate  veto  power  through  his  formu- 
lation of  the  proposal.  He  will  submit  only  proposals  he  approves,  or 
he  may  refuse  to  submit  any  proposal.  Congress  will  act  favorably  on 
the  proposal  only  if  both  Houses  approve.  The  first  procedure  may 
thus  be  termed  "reverse  legislation,"  for  it  merely  reverses  in  time  the 
final  exercise  of  power  by  the  President  and  Congress.  Since  there 
is  no  constitutionally  significant  impact  on  government  power,  this  pro- 
cedure must  be  judged  a  valid  technique  for  responding  to  Executive 
proposals.443 

Under  the  second  procedure  the  two  Houses  of  Congress  and  the 
President  possess  the  same  relative  powers  as  under  the  first.  Never- 
theless, two  factors  distinguish  the  second  procedure  from  the  first — 
with  resultant  consequences  for  impact  on  power  and  evaluation  in 
light  of  the  criteria.  The  same  factors  also  distinguish  the  third  proce- 
dure from  the  fourth.  The  first  factor  involves  the  nature  of  the  control 
exercised.  One  member  of  each  pair  of  procedures — first  and  second, 
third  and  fourth —  would  allow  the  President's  proposal  to  take  effect 
automatically  should  it  fail  to  come  to  a  vote,  whereas  the  other  member 
of  each  pair  would  require  positive  action  on  the  part  of  one  or  both 
Houses  of  Congress  to  effect  the  proposal.  This  distinction  is  signifi- 
cant with  regard  to  impact  on  power  because  of  the  relative  efficiency 
of  the  two  types  of  response  as  control  mechanisms. 

In  creating  executive  authority  Congress  may,  of  course,  choose 
to  allow  absolute  discretion  to  the  executive  in  the  exercise  of  that  au- 
thority. Ordinarily  this  will  be  prevented  by  interbranch  jealousy — one 
of  the  fundamental  checks  of  the  Constitution.  Congress,  therefore, 
will  seek  either  to  limit  the  power  it  creates  or  to  retain  control  over 
that  power.  It  is  faced  with  a  choice  between  imposing  general  stan- 
dards for  authorized  executive  activity  in  order  to  limit  the  power 
created  or  accepting  the  burden  of  repeated  legislation  of  authority  for 
executive  action  in  individual  instances.  The  institution  of  extra-legisla- 
tive control  devices  broadens  congressional  choice. 

443.  President  Ford,  however,  recently  objected  to  a  variant  form  of  "reverse  legis- 
lation" in  which  a  provision  of  an  act  would  have  authorized  later  effectuation  by  con- 
current resolution  not  of  a  presidential  proposal,  but  of  the  same  act  which  the  President 
was  asked  to  sign.  In  vetoing  the  Atomic  Energy  Act  amendment  the  President  termed 
it  the  mere  announcement  of  an  intention  to  legislate.  See  note  160  supra.  The  bill 
indeed  would  have  had  impact  beyond  that  of  the  measures  under  consideration,  allowing 
an  idefinite  delay  in  the  congressional  decision.  This  would  have  a  preservative  impact 
on  power  in  contrast  to  the  "laying  system"  which  contemplates  congressional  response 
within  a  specified  time  after  presidential  action. 
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If  a  control  device  requires  congressional  response  to  every  admin- 
istrative action  subject  to  control,  this  indeed  has  the  effect  of  allowing 
congressional  control  of  the  details  of  administrative  action.  This  is  the 
case  with  procedures  one  and  four.  This  control  could  equally  have 
been  achieved,  however,  by  the  requirement  of  individual  legislative 
authorizations.  A  requirement  of  positive  legislative  response  is  an  un- 
wieldy tool  for  control  when  administrative  action  is  expected  on  a  reg- 
ular basis,  whether  the  response  required  is  legislative  or  extra-legisla- 
tive. Mere  replacement  of  legislative  response  with  extra-legislative 
response  will  not  broaden  Congress'  ability  to  control  or  create  federal 
power. 

Instead  of  simply  replacing  legislative  response  with  an  extra-leg- 
islative response,  the  second  and  third  procedures  create  the  possibility 
of  passive  congressional  control.  If  Congress  need  respond  only  when 
it  disapproves  of  administrative  action,  administration  may  run  its  day- 
to-day  course  without  interference;  yet  Congress  always  retains  control. 
This  is  much  more  efficient  than  active  control,  involving  item-by-item 
approval,  but  this  efficiency  may  be  the  constitutional  downfall  of  a  pas- 
sive control  procedure.  Under  such  a  device,  Congress  can  legislate 
without  imposing  standards  on  administrative  actions.  The  executive 
branch  thus  receives  power  greater  than  that  which  it  would  otherwise 
obtain,  subject  only  to  the  condition  that  when  exercised,  the  power 
not  be  exercised  in  such  a  way  as  to  evoke  a  congressional  veto.  The 
result  of  this  passive  control  mechanism  is  the  creation  of  powers  which 
otherwise  would  not  be  created,  to  be  exercised  by  the  President  and 
Congress  in  concert.  As  a  unit,  these  two  branches  may  enjoy  a  greater 
power  than  would  otherwise  be  possible.444  This  first  distinction  be- 
tween members  of  each  pair  will  be  of  importance,  then,  when  the  cir- 


444.  This  point  may  be  illustrated  by  the  following  example.  Consider  a  series  of 
hypothetical  statutes:  (1)  "The  President,  in  his  discretion,  may  have  any  individ- 
ual widgetized."  This  statute  would  obviously  not  be  favored  by  the  legislative 
branch  in  that  it  would  give  the  President  too  great  a  power  over  which  it  had  no  con- 
trol. Rather,  Congress  would  be  likely  to  impose  standards  for  executive  discretion: 
(2)  "The  President  may  have  any  individual  widgetized  who  has  been  found  guilty  of 
crime  X."  This  statute,  not  entirely  free  of  problems,  is  much  more  likely — it  imposes 
limits  on  the  President's  power.  But  suppose  instead  Congress  pronounced  that:  (3) 
"The  President  may  have  any  individual  widgetized,  subject  to  disapproval  of  either 
House."  This  statute  would  satisfy  Congress,  at  least  as  to  any  concern  over  its  own 
power.  It  would  ensure  that  the  President's  power  would  not  be  exercised  in  any  in- 
stance where  contrary  to  the  desires  of  either  House.  Yet  it  is  clear  that  the  President 
and  Congress  combined  share  greater  power  than  in  the  case  of  the  second  statute.  The 
only  way  such  a  combination  could  be  approximated  by  more  standard  procedures  is  to 
have  the  President  submit  each  proposed  widgetization  to  Congress  and  (disregarding 
bill  of  attainder  problems)  have  that  body  enact  his  proposal  into  law.  This  would  re- 
quire that  Congress  act  in  each  instance,  and  would  be  a  much  less  effective  device  for 
increasing  power. 
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its  discretionary  power.  The  first  procedure  may  be  characterized  as 
having  no  true  impact  on  power.  Both  the  President,  who  formulates 
the  proposal,  and  Congress,  which  passes  upon  the  proposal,  exercise 
power  equivalent  to  that  which  they  exercise  in  the  "legislative 
scheme."  The  President  has  ultimate  veto  power  through  his  formu- 
lation of  the  proposal.  He  will  submit  only  proposals  he  approves,  or 
he  may  refuse  to  submit  any  proposal.  Congress  will  act  favorably  on 
the  proposal  only  if  both  Houses  approve.  The  first  procedure  may 
thus  be  termed  "reverse  legislation,"  for  it  merely  reverses  in  time  the 
final  exercise  of  power  by  the  President  and  Congress.  Since  there 
is  no  constitutionally  significant  impact  on  government  power,  this  pro- 
cedure must  be  judged  a  valid  technique  for  responding  to  Executive 
proposals.443 

Under  the  second  procedure  the  two  Houses  of  Congress  and  the 
President  possess  the  same  relative  powers  as  under  the  first.  Never- 
theless, two  factors  distinguish  the  second  procedure  from  the  first — 
with  resultant  consequences  for  impact  on  power  and  evaluation  in 
light  of  the  criteria.  The  same  factors  also  distinguish  the  third  proce- 
dure from  the  fourth.  The  first  factor  involves  the  nature  of  the  control 
exercised.  One  member  of  each  pair  of  procedures — first  and  second, 
third  and  fourth —  would  allow  the  President's  proposal  to  take  effect 
automatically  should  it  fail  to  come  to  a  vote,  whereas  the  other  member 
of  each  pair  would  require  positive  action  on  the  part  of  one  or  both 
Houses  of  Congress  to  effect  the  proposal.  This  distinction  is  signifi- 
cant with  regard  to  impact  on  power  because  of  the  relative  efficiency 
of  the  two  types  of  response  as  control  mechanisms. 

In  creating  executive  authority  Congress  may,  of  course,  choose 
to  allow  absolute  discretion  to  the  executive  in  the  exercise  of  that  au- 
thority. Ordinarily  this  will  be  prevented  by  interbranch  jealousy — one 
of  the  fundamental  checks  of  the  Constitution.  Congress,  therefore, 
will  seek  either  to  limit  the  power  it  creates  or  to  retain  control  over 
that  power.  It  is  faced  with  a  choice  between  imposing  general  stan- 
dards for  authorized  executive  activity  in  order  to  limit  the  power 
created  or  accepting  the  burden  of  repeated  legislation  of  authority  for 
executive  action  in  individual  instances.  The  institution  of  extra-legisla- 
tive control  devices  broadens  congressional  choice. 

443.  President  Ford,  however,  recently  objected  to  a  variant  form  of  "reverse  legis- 
lation" in  which  a  provision  of  an  act  would  have  authorized  later  effectuation  by  con- 
current resolution  not  of  a  presidential  proposal,  but  of  the  same  act  which  the  President 
was  asked  to  sign.  In  vetoing  the  Atomic  Energy  Act  amendment  the  President  termed 
it  the  mere  announcement  of  an  intention  to  legislate.  See  note  160  supra.  The  bill 
indeed  would  have  had  impact  beyond  that  of  the  measures  under  consideration,  allowing 
an  idefinite  delay  in  the  congressional  decision.  This  would  have  a  preservative  impact 
on  power  in  contrast  to  the  "laying  system"  which  contemplates  congressional  response 
within  a  specified  time  after  presidential  action. 
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If  a  control  device  requires  congressional  response  to  every  admin- 
istrative action  subject  to  control,  this  indeed  has  the  effect  of  allowing 
congressional  control  of  the  details  of  administrative  action.  This  is  the 
case  with  procedures  one  and  four.  This  control  could  equally  have 
been  achieved,  however,  by  the  requirement  of  individual  legislative 
authorizations.  A  requirement  of  positive  legislative  response  is  an  un- 
wieldy tool  for  control  when  administrative  action  is  expected  on  a  reg- 
ular basis,  whether  the  response  required  is  legislative  or  extra-legisla- 
tive. Mere  replacement  of  legislative  response  with  extra-legislative 
response  will  not  broaden  Congress'  ability  to  control  or  create  federal 
power. 

Instead  of  simply  replacing  legislative  response  with  an  extra-leg- 
islative response,  the  second  and  third  procedures  create  the  possibility 
of  passive  congressional  control.  If  Congress  need  respond  only  when 
it  disapproves  of  administrative  action,  administration  may  run  its  day- 
to-day  course  without  interference;  yet  Congress  always  retains  control. 
This  is  much  more  efficient  than  active  control,  involving  item-by-item 
approval,  but  this  efficiency  may  be  the  constitutional  downfall  of  a  pas- 
sive control  procedure.  Under  such  a  device,  Congress  can  legislate 
without  imposing  standards  on  administrative  actions.  The  executive 
branch  thus  receives  power  greater  than  that  which  it  would  otherwise 
obtain,  subject  only  to  the  condition  that  when  exercised,  the  power 
not  be  exercised  in  such  a  way  as  to  evoke  a  congressional  veto.  The 
result  of  this  passive  control  mechanism  is  the  creation  of  powers  which 
otherwise  would  not  be  created,  to  be  exercised  by  the  President  and 
Congress  in  concert.  As  a  unit,  these  two  branches  may  enjoy  a  greater 
power  than  would  otherwise  be  possible.444  This  first  distinction  be- 
tween members  of  each  pair  will  be  of  importance,  then,  when  the  cir- 


444.  This  point  may  be  illustrated  by  the  following  example.  Consider  a  series  of 
hypothetical  statutes:  (1)  "The  President,  in  his  discretion,  may  have  any  individ- 
ual widgetized."  This  statute  would  obviously  not  be  favored  by  the  legislative 
branch  in  that  it  would  give  the  President  too  great  a  power  over  which  it  had  no  con- 
trol. Rather,  Congress  would  be  likely  to  impose  standards  for  executive  discretion: 
(2)  "The  President  may  have  any  individual  widgetized  who  has  been  found  guilty  of 
crime  X."  This  statute,  not  entirely  free  of  problems,  is  much  more  likely — it  imposes 
limits  on  the  President's  power.  But  suppose  instead  Congress  pronounced  that:  (3) 
"The  President  may  have  any  individual  widgetized,  subject  to  disapproval  of  either 
House."  This  statute  would  satisfy  Congress,  at  least  as  to  any  concern  over  its  own 
power.  It  would  ensure  that  the  President's  power  would  not  be  exercised  in  any  in- 
stance where  contrary  to  the  desires  of  either  House.  Yet  it  is  clear  that  the  President 
and  Congress  combined  share  greater  power  than  in  the  case  of  the  second  statute.  The 
only  way  such  a  combination  could  be  approximated  by  more  standard  procedures  is  to 
have  the  President  submit  each  proposed  widgetization  to  Congress  and  (disregarding 
bill  of  attainder  problems)  have  that  body  enact  his  proposal  into  law.  This  would  re- 
quire that  Congress  act  in  each  instance,  and  would  be  a  much  less  effective  device  for 
increasing  power. 
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cumstances  for  which  the  extra-legislative  activity  is  authorized  reveal 
danger  of  increased  exercise  of  federal  power.  This  danger  may  exist 
where  congressional  response  to  Executive  proposals  is  authorized  as 
a  means  of  control,  but  this  will  depend  on  the  particular  context  of 
control. 

The  second  factor  which  distinguishes  members  of  the  two  pairs 
inter  se  in  terms  of  impact  is  the  fact  that  one  member  of  each  pair 
allows  action  by  a  single  House  which  may  not  be  negated  by  action 
of  the  other.  The  significance  of  this  must  be  determined  in  light  of 
the  principle  of  bicameralism.  However,  that  principle  was  formulated 
to  operate  in  a  context  where  Congress  simply  enacts  laws;  its  applica- 
tion is  difficult  where  Congress  acts  only  in  response  to  administrative 
action.  There  are  further  complications  where  the  authorized  action 
involves  rejecting  a  measure,  rather  than  acting  to  approve  it.  There- 
fore it  is  possible  to  apply  the  "principle  of  bicameralism"  to  the  present 
situation  only  by  considering  the  purposes  for  which  the  Framers 
adopted  a  bicameral  system. 

The  principle  of  bicameralism  has  received  two  formulations:  (1) 
that  any  action  by  one  House  may  be  negated  by  action  of  the  other;448 
(2)  that  each  House  of  Congress  has  the  right  that  there  be  no  change 
in  the  law  without  its  consent.446  These  two  formulations  appear  to 
correspond  to  the  two  purposes  identified  in  Section  IH  as  underlying 
bicameralism.447  The  first  formulation  focuses  on  the  process  of  con- 
gressional action,  the  second  on  the  result  of  that  action.  The  first  cor- 
responds to  the  Framers'  purpose  that  the  two  Houses  act  as  mutually 
retarding  forces  so  as  to  prevent  domination  of  the  executive  by  the 
legislative  branch,  and  is  unrelated  to  the  idea  of  "constitutional  averag- 
ing." The  second  formulation  deals  with  "constitutional  averaging"  of 
interests  and  will  be  dealt  with  later  in  the  analysis.  Only  the  first 
formulation  distinguishes  inter  se  the  members  of  the  pairs.44S  This 
distinction  will  be  of  importance  only  when  there  is  a  theoretical  danger 
of  legislative  domination  of  the  Executive.  This  is  not  the  case  where 
Congress  may  only  respond  to  Executive  proposals.  Consequently,  in 
the  context  of  Executive  lawmaking  distinctions  in  impact  due  to  vest- 
ing of  discretionary  power  will  turn  primarily  on  the  distinction  between 
active  and  passive  control. 


445.  See  2  Farrand,  supra  note  250,  at  197  (statement  of  Mr.  Madison). 

446.  "fS]uch  a  delegation  of  legislative  power  does  not  operate  to  deprive  either 
House  of  its  Constitutional  right  to  have  no  change  made  in  the  law  relating  to  organiza- 
tion of  the  government  without  the  asset  of  at  least  a  majority  of  its  members  present 
and  voting  "  S  Rep.  No.  638,  79th  Cong.,  1st  Sess.,  quoted  in  Ginnane,  supra  note 
13,  at  581  n.  46.   Sec  also  Ginnane  at  598. 

447.  See  text  accompanying  notes  260-90  and  336  supra. 

448.  See  note  439  supra  and  accompanying  text. 
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(b)  Impact — avoidance  of  "constitutional  averaging."  Since  the 
four  procedures  under  examination  involve  only  actions  by  entire- 
house  units,  the  final  impact,  the  possibility  of  avoidance  of  "constitu- 
tional averaging,"  may  be  assessed  in  terms  of  whether  a  single  House 
is  given  power  inconsistent  with  the  principle  of  bicameralism.  As 
indicated  above,  the  second  formulation  of  bicameralism — that  each 
House  of  Congress  has  the  right  that  there  be  no  change  in  the  law 
without  its  consent — relates  to  the  need  for  "constitutional  averaging." 
One  purpose  of  the  Framers  in  establishing  a  bicameral  system  was  to 
prevent  domination  of  the  legislature  by  a  single  set  of  interests,  such 
as  those  of  the  heavily  populated  states.  The  second  formulation,  re- 
quiring that  every  measure  emanating  from  the  Congress  have  the 
the  assent  of  both  its  Houses,  corresponds  to  that  purpose. 

This  second  formulation  is  properly  articulated  as  applied  to  the 
standard  legislative  process,  but  it  is  clearly  incorrect  in  the  context  of 
the  Executive  scheme,  where  the  President  is  authorized  to  change  the 
law  with  the  assent  of  neither  House.  Furthermore,  in  situations  where 
Congress  may  only  respond  to  an  external  proposal,  the  statement 
is  more  restrictive  than  necessary  to  achieve  the  Framers'  purpose. 
The  basic  fear  is  that  a  measure  formulated  by  a  House  domi- 
nated by  one  set  of  interests  might  take  effect  without  approval  of  the 
second  combination  of  interests  represented  by  the  other  House.  If 
the  President,  regarded  by  the  Constitution  as  neutral  with  respect  to 
local  interests,4*9  may  formulate  a  plan  or  set  of  regulations  and  have 
them  take  effect  automatically,  then  the  validity  of  the  process  should 
not  be  affected  by  the  fact  that  approval  by  a  majority  of  a  single  House 
is  required  for  the  President's  proposal  to  stand.450  The  second  form- 
ulation may  thus  be  restated  to  suit  the  present  context:  No  measure 
formulated  by  one  House  of  Congress  may  take  effect  unless  also  ap- 
proved by  the  other.451 

Both  the  first  and  second  procedures  satisfy  either  statement  of 
the  "constitutional  averaging"  formulation  of  bicameralism.  In  neither 
case  can  a  proposal  take  effect  if  opposed  by  either  House  of  Congress. 


449.  See  note  289  supra. 

450.  Indeed,  in  the  executive  scheme,  where  Congress  can  disapprove  the  Presi- 
dent's proposal  only  by  legislating,  the  President  may  assure  effectuation  of  his  proposal 
by  gaining  the  support  not  of  a  majority  of  a  single  House,  but  by  gaining  support  of 
one-third  of  one  House  necessary  to  prevent  override  of  his  veto. 

451.  A  measure  is  "formulated"  by  a  House  if  that  House  has  a  hand  in  the  draft- 
ing of  the  measure.  In  this  sense  legislative  measures  are  generally  formulated  by  both 
Houses,  and  must  receive  the  assent  of  both.  Ordinarily  one  would  not  think  of  a  meas- 
use  submitted  by  the  President  as  formulated  by  a  House  of  Congress.  However,  where 
the  President  finds  it  necessary  to  submit  to  pressure  and  prepare  his  proposal  to  the 
specifications  of  a  single  House,  this  indirect  formulation  by  a  House  may  be  sufficient- 
to  require  the  assent  of  the  other. 


214 


1076  CALIFORNIA  LAW  REVIEW  [Vol.  63:983 

The  third  and  fourth  procedures  violate  the  original  statement  of  the 
"constitutional  averaging"  formulation  but  fall  within  its  restatement, 
provided  that  neither  House  plays  a  part  in  the  President's  formulation 

of  his  proposal. 

(c)  Impact — a  summary  for  the  four  procedures.  Before  begin- 
ning consideration  of  the  validity  of  these  four  procedures  in  particular 
contexts  of  use  guidelines  may  be  established  for  analysis  based  on 
the  foregoing  considerations.  The  first  procedure  used  in  response  to 
a  presidential  proposal  involves  "reverse  legislation"  and  should  be  of 
little  impact,  provided  that  the  President  retains  actual  supervision  over 
submission  of  the  proposal.  The  second  procedure,  disapproval  by 
simple  resolution,  retains  the  balance  of  power  between  the  President 
and  Congress.  There  is  no  danger  of  legislative  dominance  of  the  Ex- 
ecutive. If  there  is  to  be  an  objection  to  the  second  procedure,  it  must 
stem  from  the  passive  nature  of  the  control  allowed  by  the  procedure 
and  the  resulting  potential  for  increase  in  federal  power.  Since  the 
procedure  presents  no  problem  with  respect  to  "constitutional  averag- 
ing," the  local  interest  criterion  should  be  satisfied,  and  there  seems 
no  likelihood  for  gratification  of  self-interest  not  present  in  the  legisla- 
tive process  itself. 

The  third  procedure  (disapproval  by  concurrent  resolution)  is  dis- 
tinguished from  the  fourth  (approval  by  simple  resolution)  by  the  pas- 
sive nature  of  the  resulting  control.  However,  the  distinction  between 
this  pair  on  the  basis  of  active  versus  passive  control  is  less  than  that 
between  the  first  and  the  second  procedures.  The  requirement  of  con- 
currence between  the  two  Houses  in  order  to  veto  the  President's  pro- 
posal renders  the  third  procedure  less  effective  than  the  second  as  a 
mechanism  for  control.  Thus  it  can  be  expected  that  relaxation  of  stan- 
dards for  Executive  action  under  the  third  procedure  would  be  less  than 
that  under  the  second.  If  the  only  constitutional  problem  with  disap- 
proval by  concurrent  resolution  involves  the  increase  of  federal  power, 
the  validity  of  the  procedure  will  be  a  closer  question  than  the  validity 
of  the  second  procedure — disapproval  by  simple  resolution. 

The  third  and  fourth  procedures  apparently  satisfy  the  "constitu- 
tional averaging"  formulation  of  bicameralism  in  that  the  original  pro- 
posal is  made  by  the  President,  and  does  not  originate  in  either  House. 
The  President,  however,  faced  with  the  urgent  necessity  of  obtaining 
approval  of  a  single  House,  may  be  influenced  by  the  desires  of  the 
House  in  which  he  has  greater  support.  This  type  of  congressional  par- 
ticipation may  violate  the  "constitutional  averaging"  requirement  and 
give  a  single  House  power  not  allowed  it  by  the  bicameral  principle. 

ii.  Reorganization.  The  reorganization  acts  generally  authorize 
the  President  to  formulate  and  submit  to  Congress  a  plan  for  reorgan- 
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ization  of  the  executive  branch  of  government.  The  prescribed  con- 
gressional reaction  may  be  any  of  the  four  procedures  previously  dis- 
cussed. The  first  procedure,  adoption  of  the  President's  plan  by  con- 
current resolution,  has  not  been  employed  by  Congress.  Its  use  would 
be  without  impact  on  power,  and  would  therefore  be  valid.  The 
second  procedure,  disapproval  by  simple  resolution,  was  employed  by 
Congress  in  the  1932  and  1949  reorganization  acts.452  This  procedure 
allows  passive  congressional  control  over  reorganization  plans  presented 
by  the  President.  However,  there  appears  little  possibility  that  use  of 
this  procedure  in  the  reorganization  context  might  result  in  increased 
exercise  of  federal  power:  the  power  to  reorganize  executive  depart- 
ments is  not  a  substantive  power  through  which  government  acts  on 
the  subjects  of  government;  it  is  merely  the  power  to  decide  how  to 
govern.433  The  second  procedure  as  utilized  in  the  reorganization  acts 
therefore  violates  none  of  the  constitutional  criteria  and  should  be  con- 
sidered valid. 

A  more  difficult  problem  is  presented  by  the  third  and  fourth  pro- 
cedures. These  procedures  confront  the  President  with  the  require- 
ment that  his  action  receive  the  blessing  of  one  House  of  Congress,  but 
not  necessarily  of  both  Houses.  To  exercise  the  power  given  him,  the 
President  may  find  it  necessary  to  yield  to  the  desires  of  one  House. 
Thus,  the  resulting  plan  is  in  part  the  product  of  the  favored  House, 
and  may  become  law  without  review  by  the  other  House.  Without 
more,  this  should  lead  to  a  finding  of  constitutional  invalidity.  How- 
ever, there  are  mitigating  considerations  in  the  case  of  reorganization 
which  lead  to  the  somewhat  reluctant  suggestion  that  procedures  three 
and  four  may  be  grouped  with  the  first  two  as  permissible  congressional 
tools  for  facilitating  governmental  reorganization.  Most  important 
among  these  considerations  is  the  well-defined  nature  of  the  reorgan- 
ization acts.  Validation  of  extra-legislative  procedure  here  need  not 
presage  irresistible  expansion  of  use.  Furthermore,  reorganization  is 
generally  carried  out  in  discrete,  unrelated  steps.  The  President  will 
have  greater  freedom  not  to  act  than  may  be  available  in  administration 
of  an  ongoing  program.  This  freedom  may  enable  the  President  to 
avoid  domination  by  a  single  House  in  formulation  of  a  plan.  More- 
over, the  President's  own  vital  interest  in  the  organization  of  the  ex- 
ecutive branch  is  likely  to  lead  him  to  resist  domination.   Finally,  re- 


452.  Legislative  Appropriation  Act  of  1932,  cfa.  314,  S  407,  47  Stat.  414;  Reorgani- 
zation Act  of  1949,  ch.  226,  §  6.  63  StaL  205. 

453.  This  may  be  viewed  as  a  standing  argument.  It  is  difficult  to  see  how  some- 
one could  receive  sufficient  direct  injury  from  a  reorganization  plan  to  complain  of  the 
procedure  employed.  In  the  language  of  Mechem,  reorganization  does  not  involve 
"some  portion  of  the  sovereign  functions  of  government"  See  text  accompanying  note 
392  supra. 
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organization  may  be  regarded  as  a  decision  about  how  to  govern  rather 
than  as  a  substantive  exercise  of  power.  This  may  be  an  area  parti- 
cularly appropriate  for  agreement  between  the  President  and  Congress 
about  distribution  of  functions. 

While  the  author  hesitates  to  declare  that  use  of  these  four  extra- 
legislative  procedures  for  reorganization  should  be  beyond  the  reach 
of  Congress,  it  is  nevertheless  suggested  that  the  mechanism  of  disap- 
proval by  simple  resolution  is  most  in  accord  with  the  purposes  of  the 
Framers  (discounting  approval  by  concurrent  resolution  as  being  suf- 
ficiently similar  to  approval  by  legislation  to  constitute  an  unlikely  substi- 
tute). However,  it  is  further  suggested  that  in  the  area  of  reorganiza- 
tion it  would  not  put  significant  additional  burden  on  Congress  to  re- 
quire adoption  of  the  President's  plan  by  legislation  under  suitable  no- 
amendment  and  limited  debate  rules.  This  would  prevent  misunder- 
standing concerning  the  permissible  scope  of  extra-legislative  proce- 
dures such  as  occurred  following  the  1939  Reorganization  Act.484 

ill.  Substantive  presidential  rulemaking.  Early  use  of  the  "lay- 
ing system,"  defined  above  as  response  by  resolution  to  proposals  laid 
before  Congress,  was  restricted  to  reorganization.  Recent  statutes  have 
extended  its  use  to  substantive  rulemaking, 45 B  involving  formulation  of 
rules  which  regulate  behavior.  This  subsection  considers  the  validity 
of  statutes  authorizing  congressional  response  to  presidential  rulemak- 
ing.456 

There  are  several  differences  of  potentially  constitutional  signifi- 
cance between  use  of  resolutions  to  respond  to  presidential  substantive 
rulemaking  and  use  of  resolutions  to  respond  to  reorganization  pro- 
posals. The  use  of  congressional  resolutions  in  the  rulemaking  context, 
if  valid,  would  be  much  less  subject  to  limitation  than  their  use  in  the 
case  of  reorganization.  The  scope  of  substantive  governmental  powers 
to  which  the  device  clearly  could  be  applied  is  vast  if  substantive  rule- 
making is  a  valid  context  for  use  of  resolutions,  and  furthermore  the 
boundaries  of  "rulemaking"  are  not  well-defined.    The  potential  for 


454.  See  Appendix  A. 

Should  Congress  reserve  the  right  to  amend  the  President's  plan,  or  to  selectively 
adopt  portions  thereof,  this  conclusion  would  no  longer  hold.  In  that  case  Congress 
would  be  creating  a  power  to  affect  governmental  organization  without  presidential  as- 
sent and  without  necessity  for  override  of  his  veto.  This  would  preserve  the  power  that 
enabled  Congress  to  pass  such  a  statute  initially.  Though  the  President  could  still  re- 
spond by  refusing  to  submit  a  reorganization  plan,  any  plan  which  he  did  submit  would 
amount  to  a  blank  check  and  would  portend  domination  of  the  Executive. 

455.  See,  e.g.'.  Act  of  Aug.  21,  1974,  Pub.  L.  No.  93-380,  §  509(a).  88  Stat.  484; 
Act  of  Oct  27,  1974,  Pub.  L.  No.  93-492,  §  109,  88  Stat.  1470;  Act  of  Dec.  19,  1974, 
Pub.  L.  No.  93-526,  §  104,  88  Stat.  1696. 

456.  E.g.,  The  Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L.  No.  93-159, 
§  4(g)(2),  87  Stat.  627. 
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extensive  use  carries  with  it  the  possibility  that  the  President  would  not 
directly  participate  in  the  submission  of  rules  to  Congress.  Within  the 
context  of  "reverse  legislation,"  this  would  be  equivalent  to  presiden- 
tial delegation  of  the  veto  power.  Also,  where  the  laying  device  is  used 
to  pass  upon  rules  made  pursuant  to  an  ongoing  governmental  program, 
the  President  could  be  deprived  of  the  option  of  not  acting,  a  valuable 
presidential  option  in  the  case  of  reorganization.  Finally,  formulation 
and  adoption  of  substantive  regulations  constitutes,  exercise  of  the  sov- 
ereign power  of  government.  This  may  require  closer  adherence  to 
constitutional  norms  than  does  governmental  reorganization. 

The  third  and  fourth  procedures  are  considered  first.  Disapproval 
by  concurrent  resolution  and  approval  by  simple  resolution  of  regula- 
tions proposed  by  the  President  allow  adoption  of  those  regulations 
even  though  only  a  single  House  approves.  It  was  suggested  in  the 
discussion  of  reorganization  that  this  does  not  impermissibly  avoid  the 
"constitutional  averaging"  required  of  measures  emerging  from  Con- 
gress, provided  that  neither  House  participates  in  the  formulation  of  the 
President's  proposal.  However,  a  House  need  not  be  involved  in  the 
drafting  of  a  proposal  to  participate  in  its  formulation:  either  House 
could  participate  by  informally  influencing  the  President.  Such  im- 
proper influence  must  be  more  strictly  avoided  in  dealing  directly  with 
substantive  power  than  in  reorganization,  which  involves  non-substan- 
tive government  action.  Furthermore,  the  possibility  of  influence  is  en- 
hanced in  the  rulemaking  context.  The  likelihood  of  increased  urgency 
in  administering  an  ongoing  program  encumbered  with  prior  commit- 
ments may  result  in  increased  pressure  on  the  President  to  formulate 
rules  acceptable  to  a  single  House.457  This  pressure  may  be  compared 
to  the  informal  committee  pressure  on  administrators  which  was  earlier 
found  to  evade  constitutional  condemnation.  Here,  however,  a  House 
not  only  applies  pressure  on  the  President,  it  is  given  final  authority 
to  effectuate  the  resulting  rules.  This  provides  a  clear  object  for  con- 
stitutional attack.  Finally,  the  broad  potential  use  of  these  procedures 
in  government  poses  the  threat  of  frequent  use,  adding  up  to  a  large 
cumulative  effect  on  government  operation  not  present  in  the  case  of 
isolated  reorganization  provisions. 

These  additional  factors  require  that  the  third  and  fourth  proce- 
dures be  considered  invalid  mechanisms  of  control  over  presidential 


457.  Of  course,  in  the  case  of  the  legislative  scheme,  as  well  as  in  the  case  of  pro- 
cedures one  and  two,  the  pressure  to  obtain  adoption  of  some  measure  may  be  just  as 
great  as  in  the  case  of  procedures  three  and  four.  In  the  former  procedures,  however, 
the  President  must  persevere  until  he  submits  a  measure  acceptable  to  both  Houses.  In 
these  there  will  also  be  pressure  on  the  Houses  of  Congress  to  abstain  from  requiring 
of  the  President  measures  unacceptable  to  the  other  House. 
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rulemaking.  Disapproval  by  concurrent  resolution  and  approval  by 
simple  resolution,  marginally  valid  in  the  reorganization  context,  allow 
impermissible  single-House  influence  in  the  context  of  substantive  pres- 
idential rulemaking.458 

The  two  remaining  procedures,  approval  by  concurrent  resolution 
and  disapproval  by  simple  resolution,  were  both  held  valid  in  the  reor- 
ganization context.  Here,  as  there,  both  procedures  allow  the  President 
and  Congress  the  same  relative  powers  with  respect  to  a  particular  pres- 
idential proposal  as  would  exist  without  specially  authorized  proce- 
dures. The  proposal  must  be  favored  by  the  President  and  by  both 
Houses.450  As  before,  the  first  procedure  is  indistinguishable  in  effect 
from  legislation.  The  second  procedure,  however,  requires  a  different 
conclusion  in  the  present  substantive  context.  As  discussed  earlier,  the 
importance  of  disapproval  by  simple  resolution  lies  in  the  passive  nature 
of  Congress'  resulting  control.480  The  device  allows  Congress  to  retain 
control  over  day-to-day  governmental  activities,  and  yet  relieves  it  of 
the  burden  of  responding  to  every  presidential  action. 

This  may  be  seen  to  subvert  the  customary  interdepartmental 
check  on  power,  for  Congress  is  allowed  to  control  the  power  it  creates. 
This  will  allow  Congress  to  create  powers  in  excess  of  those  it  would 
normally  grant  to  the  President.  Though  the  President  must  exercise 
these  powers  under  the  watchful  eye  of  the  legislature,  Congress  is  not 
bound  by  standards  similar  to  those  it  would  otherwise  be  likely  to  im- 
pose on  the  President.  The  result  is  that  while  the  President  and  Con- 


458.  This  analysis  is  supported  by  the  possible  effect  of  the  laying  system  on  ju- 
dicial review.  Ordinarily  Congress  specifies  standards  for  executive  action  under  dele- 
gated powers.  Executive  adherence  to  these  standards  may  be  enforced  by  the  judiciary. 
In  enforcing  these  standards,  the  judiciary  looks  to  the  intent  of  Congress  at  the  time 
of  enactment  of  the  original  executive  power.  Traditionally,  an  expression,  such  as  by 
concurrent  resolution,  of  the  opinion  of  today's  Congress  as  to  the  intent  of  yesterday's 
is  considered  ineffective.  See,  e^.,  6  Op.  Att'y  Gen.  680  (1854);  Gibson,  Congres- 
sional Concurrent  Resolutions:  An  Aid  to  Statutory  Interpretation?  37  A. B.A.J.  421 
(1951).  To  give  effect  to  such  an  opinion  in  a  proceeding  to  enforce  legislative  stand- 
ards would  give  Congress  a  chance  to  change  those  standards  without  legislating.  It  has 
been  suggested  that  if  Congress  is  given  a  role  in  the  formulation  of  regulations  this 
situation  would  change;  that  judicial  review  might  be  reduced  to  a  review  for  compliance 
with  due  process  standards.  See  Harvard  Note,  supra  note  434,  at  647.  If  the  effect 
of  the  laying  system  would  indeed  be  the  suggested  judicial  deference,  this  would  again 
give  Congress  the  opportunity  to  alter  the  legislative  standards,  if  any,  which  it  had  once 
promulgated  by  statute.  This  would  seem  appropriate  only  if  the  approval  process  is 
equivalent  to  legislation.  Either  House  of  Congress  should  then  have  the  power  to  dis- 
approve the  change  in  standards. 

459.  Of  course,  if  two-thirds  of  each  Hosue  favors  action  which  the  President  re- 
fuses to  initiate,  Congress  may  take  over  by  enacting  the  desired  rules  through  legisla- 
tion, overriding  the  President's  veto  if  necessary.  The  President  is  thus  not  given  an 
absolute  veto  through  refusal  to  act  under  the  laying  system. 

460.  See  note  444  and  accompanying  text  supra. 
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gress  stand  in  the  same  relative  positions  with  respect  to  the  exercise 
of  power,  the  two  branches  considered  as  a  unit  exercise  a  power 
greater  than  that  which  would  be  possible  without  passive  control.  This 
expansion  of  federal  power  is  precisely  what  the  Framers  sought  to 
avoid  in  placing  the  power  to  legislate  and  the  power  to  execute  the 
laws  in  different  hands.  Therefore  this  procedure,  disapproval  by 
simple  resolution,  should  be  held  impermissible  in  the  context  of  presi- 
dential substantive  rulemaking. 

b.    The  "Laying  System"  as  Applied  to  Agency  Activities 

Administrative  lawmaking  is  a  role  more  often  assigned  to  admin- 
istrative agencies  than  to  the  President;  and  the  congressional  assump- 
tion of  a  supervisory  role  over  such  lawmaking  has  expanded  rapidly 
during  the  Nixon  and  Ford  Administrations.481  This  supervision  may 
be  expressed  through  any  of  the  four  procedures  discussed  in  connec- 
tion with  presidential  lawmaking,  and  the  considerations  discussed 
there  apply  equally  to  administrative  lawmaking.  Where  supervisory 
power  is  retained  over  an  independent  agency  not  directly  responsible 
to  the  President,  however,  the  discretionary  impact  takes  on  a  new  as- 
pect: congressional  discretion  can  be  exercised  independently  of  the 
President.  Thus  the  procedure  loses  the  "reverse  legislation"  character 
of  control  over  presidential  lawmaking.  This  ability  of  Congress  to  act 
without  presidential  check  might  also  be  characterized  as  having  pre- 
servative impact,  but  this  additional  step  is  unnecessary  to  the  following 
analysis. 

Congress'  reservation  of  a  government  role  for  itself  and  exclusion 
of  the  checking  influence  of  the  Executive  provide  an  opportunity  for 
congressional  dominance  of  government  which  does  not  exist  when 
post-legislative  control  is  restricted  to  presidential  lawmaking.462  Fur- 
thermore, the  possibility  of  control  over  independent  agencies  offers 
Congress  a  much  more  potent  tool  for  expanding  federal  power  than 
does  control  over  presidential  lawmaking.  Under  the  four  procedures 
for  control,  an  agency  dependent  on  Congress  for  its  funding  and  ex- 
istence4** would  be  authorized  to  submit  proposed  rules  or  changes  in 


461.  See  Appendix  A  and  note  455  supra. 

462.  The  Defense  Reorganization  Act  of  1958,  Pub.  L.  No.  85-599,  72  Stat.  514, 
provides  an  example  of  a  congressional  attempt  to  reduce  the  President's  governmental 
role,  and  simultaneously  enhance  its  own.  That  Act  called  for  submission  directly  to 
Congress  of  a  plan  for  reorganization  of  the  military  formulated  within  the  Defense 
Department  This  plan  was  to  take  effect  automatically  subject  to  congressional  veto. 
See  note  143  supra. 

463.  It  has  been  suggested  that  whatever  objection  there  may  be  to  the  congres- 
sional supervision  of  administrative  agencies,  "the  objection  cannot  apply  to  the  inde- 
pendent regulatory  commissions,  which  have  been  characterized  as  agencies  of  the  legis- 
lative and  judicial  department"  Harvard  Note,  note  434  supra,  at  646-47  {citing  Hum- 
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government  structure  to  Congress  for  approval.  As  a  result,  Congress 
will  not  only  have  a  veto  power  over  the  proposal,  but  is  also  likely 
to  play  an  active  part  in  their  formulation.  The  President  would  be 
unable  to  provide  a  countervailing  force.  The  possible  elimination  of 
effective  judicial  review  of  administrative  compliance  with  statutory 
standards464  could  allow  Congress  to  alter  at  will  the  standards  applica- 
ble to  the  administrative  action  in  question.  Indeed,  the  procedure 
could  render  the  original  statement  of  standards  unnecessary.4*5  This 
concentration  of  power  in  a  single  branch  of  government  is  precisely 
the  situation  feared  by  the  Framers  as  likely  to  lead  to  an  unacceptable 
expansion  in  the  scope  of  federal  power. 

In  addition  to  the  constitutional  failings  present  in  three  of  the  four 
procedures  for  control  of  presidential  rulemaking,  all  four  procedures 
violate  the  two  institutional  criteria — congressional  dominance  and  in- 
crease of  federal  power — when  applied  to  administrative  lawmaking 
beyond  presidential  control.  This  application  of  the  "laying  system" 
must  therefore  be  considered  invalid. 

2.    Non-Statutory  Control  of  Executive  Actions 
a.    To  Order  or  Prevent  Administrative  Action 

On  several  occasions  Congress  has  enacted  legislation  committing 
certain  actions  to  administrative  discretion,  but  permitting  Congress  to 
circumvent  that  discretion  later  by  ordering  executive  action.  Thus  the 
Alien  Registration  Act  of  1940  and  related  acts,4**  define  the  condi- 
tions under  which  an  alien  may  be  subject  to  deportation,  but  authorize 
indefinite  suspension  of  deportation  according  to  the  discretion  of  the 
proper  administrative  officer.  The  suspension,  however,  may  be  over- 
ruled by  concurrent  resolution  of  Congress,  in  which  case  the  alien  must 
be  deported.467  A  second  example  is  provided  by  the  Budget  and  Im- 
poundment Control  Act  of  1974.468  This  Act  provides  that  the  Presi- 

phrey's  Ex'r  v.  United  States  295  U.S.  602,  628  (1935)).  This  is  plainly  wrong. 
That  a  commission  acts  as  an  agent  of  the  legislative  department  makes  more  empha- 
tic the  necessity  that  these  bodies  not  be  used  as  tools  to  give  Congress  a  lawmaking 

role  independent  of  the  President. 

464.  See  note  458  supra. 

465.  See  Harvard  Note,  note  434  supra,  at  646. 

466.  See  Appendix  A. 

467.  But  for  the  occasionally  cavalier  approach  the  Supreme  Court  has  taken  with 
the  rights  of  aliens  to  enter  or  remain  in  the  United  States,  see  Shaughnessy  v.  United 
States  ex  rel.  Mezci,  345  U.S.  206  (1953),  one  would  be  tempted  to  say  that  such  a  vote 
would  constitute  a  bill  of  attainder— at  least  if  it  may  be  regarded  as  a  legislative  act 
See  United  States  v.  Lovett,  328  U.S.  303  (1946).  It  would  seem  somewhat  anomalous 
that  an  otherwise  invalid  act  of  Congress  might  be  validated  by  the  fact  that  it  did  not 
require  approval  of  the  President. 

468.  Congressional  Budget  and  Impoundment  Control  Act  of  1974,  Pub.  L.  No.  93- 
344,  88  Stat.  297. 
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dent  must  report  to  Congress  his  intent  "to  defer  any  budget  authority 
provided  for  a  specific  purpose  or  project."  Either  House  of  Congress  is 
then  empowered  to  express  its  disapproval,  compelling  the  administra- 
tion to  make  available  for  obligation  the  budget  authority  in  question.400 

If  this  use  of  resolutions  is  available  to  Congress,  that  body  may 
enact  legislation  at  one  point  in  time,  and  later  effectively  modify  that 
legislation  without  presidential  approval.  Assuming,  for  example,  that 
the  President  normally  has  the  power  to  impound  appropriated  funds, 
but  that  Congress  has  the  power  to  require  by  explicit  provision  that 
the  funds  be  spent,470  then  a  resolution  passed  under  the  Budget  and 
Impoundment  Control  Act  has  the  effect  of  writing  such  a  provision 
into  an  appropriation.  This  "provision"  to  which  the  President  cur- 
rently objects,  is  one  which  was  not  present  when  he  signed  the  appro- 
priation bill.  Furthermore,  since  the  Budget  Act  calls  for  a  simple  res- 
olution, this  change  in  the  law  may  be  brought  about  by  a  single  House 
of  Congress,  unchecked  by  its  opposite  member.  The  Budget  and  Im- 
poundment Control  Act  clearly  takes  the  legislative  power  which  Con- 
gress has  mustered  at  one  point  in  time — whether  that  power  arises 
from  force  of  numbers  or  presidential  concurrence — and  bestows  that 
power  upon  each  House.  A  later  appropriation,  though  it  might  be 
vetoed  were  it  to  contain  a  mandatory  spending  clause,  may  be 
"amended"  after  enactment  by  vote  of  either  House.471 

The  power  Congress  has  assumed  over  the  fate  of  aliens  threat- 
ened with  deportation  affords  another  example  of  the  effect  of  statutes 
giving  the  legislature  control  over  administrative  actions.  Under  such 
authority  Congress  becomes  the  interpreter  and  enforcer  of  its  own  stat- 
utes.47- It  may  grant  broad  discretion  to  administrators  with  minimal 
specification  of  standards  and  then  control  the  administrator's  discre- 
tion— in  effect  exercising  that  discretion  itself.    In  so  acting  it  may 


469.  Id.  §  1013(a).  (b),  88  Stat.  334. 

470.  Sec  42  Op.  Att'y  Gen.  32  (1967);  Rehnquist,  Memorandum,  Presidential  Au- 
thority to  Impound  Funds  Appropriated  for  Assistance  to  Federally  Impacted  Schools 
(Dec  1.  1969).  reproduced  in  1 16  Cong.  Rec.  343  (1970). 

471.  Of  course  it  may  be  objected  that  appropriations  enacted  after  the  budget  act 
in  effect  contain  a  potential  mandatory  spending  clause  and  that  the  President  has  the 
opportunity  to  veto  individual  appropriations  on  this  basis.  The  answer  to  this  is  that 
Congress  could  explicitly  insert  such  a  provision  into  each  appropriation  without  neeJ 
for  the  budget  act  provision.  Veto  of  appropriations  on  the  basis  of  the  possibly  remote 
contingency  posed  by  the  threat  of  vote  under  the  budget  act  would  require  the  President 
to  initiate  and  take  political  responsibility  for  a  constitutional  encounter  with  each  ap- 
propriation, but  would  lay  no  corresponding  onus  on  Congress. 

472.  Compare  the  case  considered  by  Attorney  General  Cushing  in  which  Con- 
gress, by  resolution,  ordered  relief  for  an  individual  under  previously  enacted  authority. 
The  Attorney  General  ruled  the  resolution  ineffective,  though  he  did  reserve  judgment 
on  the  case  where  Congress  provided  in  advance  for  such  resolutions.  See  text  accom- 
panying note  47  supra. 
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deviate  from  prescribed  standards,  and  indeed  may  act  without  specify- 
ing the  standards  under  which  it  acts.  This  would  seem  to  be  the  case 
where  Congress  may,  without  explanation,  order  the  expulsion  of  an 
alien  in  the  face  of  an  administrator's  discretionary  decision  to  suspend 
deportation.47' 

This  category  of  control,  therefore,  may  have  a  preservative  im- 
pact allowing  Congress  to  dominate  the  Executive  in  a  manner  not  pos- 
sible without  the  procedure.  In  addition,  the  impacts  observed  in  the 
ease  of  control  over  formulation  of  rules  for  general  application,  and 
the  resulting  infringement  of  the  institutions!  and  conflict  of  interest 
criteria,  become  more  acute  where  Congress  takes  control  over  specific 
administrative  actions.  In  this  area,  Congress  truly  does  assume  discre- 
tionary control  over  administration  of  the  law,  replacing  the  executive 
branch  in  its  traditional  role.  The  potential  for  extensions  of  govern- 
mental power  is  maximized  by  elimination  of  the  need  for  prestated 
standards  for  administrative  actions:  Congress  may  act  in  particular  in- 
stances without  stating  its  reasons.  Judicial  review  of  administrative 
action  for  compliance  with  legislative  standards,  if  that  action  is  validly 
subject  to  the  approval  or  disapproval  of  Congress,  would  very  likely 
be  narrowed  or  eliminated.474  This  concentration  of  power  within  one 
governmental  department  is  wholly  inconsistent  with  the  Framers'  con- 
cept of  separation  of  powers. 

b.    As  a  Check  on  Non-Statutory  Actions 

The  War  Powers  Resolution  passed  in  1973  provides: 
[A]t  any  time  that  the  United  States  Armed  Forces  are  engaged  in 
hostilities  outside  the  territory  of  the  United  States,  its  possessions  and 
territories  without  a  declaration  of  war  or  specific  statutory  authoriza- 
tion, such  forces  shall  be  removed  by  the  President  if  Congress  so  di- 
rects by  concurrent  resolution.475 
Thus  congressional  control  by  resolution  is  here  explicitly  restricted  to 
situations  where  the  President  has  acted  without  statutory  authority. 

This  use  of  resolutions  draws  judicial  support  from  Youngstown 
Sheet  and  Tube  v.  Sawyer.*76  In  Youngstown,  President  Truman  acted 
without  statutory  authority  to  take  over  a  steel  mill  and  thereby  avert 
a  strike  during  the  Korean  war.  In  deciding  that  the  takeover 
exceeded  the  President's  constitutional  authority,  the  Supreme  Court 


473.  For  a  discussion  of  the  necessity  of  administrative  standards,  see  Environmen- 
tal Defense  Fund  v.  Ruckelshaus,  439  F.2d  584  (D.C.  Cir.  1971).  It  seems  unlikely 
that  a  similar  statement  of  findings  could  be  required  by  Congress,  or  that  Congress  on 

its  own  could  effectively  make  such  a  statement 

474.  See  text  at  note  458  supra. 

475.  Pub.  L.  No.  93-148,  §  5(c),  87  Stat,  555  (1973). 

476.  343  U.S.  579  (1952). 
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considered  it  relevant  that  Congress  had  recently  considered  bestowing 
upon  the  President  the  very  power  which  he  had  exercised  but  had  de- 
clined to  do  so.  Apparently  when  the  President  thus  acts  within  the 
"zone  of  twilight  in  which  he  and  Congress  may  have  concurrent  au- 
thority, or  in  which  its  distribution  is  uncertain,"477  the  present  mind 
of  Congress,  if  ascertainable,  is  relevant. 

To  allow  a  contemporary  Congress  to  express  an  opinion  as  to  the 
intent  of  an  earlier  Congress  clearly  presents  an  opportunity  for  statu- 
tory revision  without  presidential  consent.  Where  the  present  mind  of 
Congress  has  operative  significance,  however,  the  story  may  be  dif- 
ferent. If  a  provision  for  congressional  control  by  resolution  is  re- 
stricted to  a  situation  where  (1)  the  President  has  some  inherent 
authority  to  act  in  the  absence  of  statute,478  and  (2)  the  area  is  one 
where  Congress  would  possess  power  to  control  executive  actions  by 
statute,  Youngstown,  as  well  as  the  analysis  of  this  Comment,  leads  to 
the  conclusion  that  a  resolution  under  an  act  such  as  the  War  Powers 
Resolution  is  a  valid  exercise  of  congressional  power. 

Congressional  control  by  resolution  in  these  circumstances  pro- 
vides a  check  on  governmental  power  where  otherwise  none  might  ex- 
ist. When  Congress  grants  authority  to  the  President  by  statute,  it  has 
the  opportunity  to  control  exercise  of  power  under  that  authority  by  re- 
strictions within  the  statute.  In  this  case,  later  control  by  resolution 
only  serves  to  replace  that  standard  method  of  control.  But  if  the  Pres- 
ident acts  without  support  of  statutory  authority,  Congress  clearly  has 
no  opportunity  for  exercise  of  standard  statutory  controls. 

If  an  inherent  authority  to  act  without  statutory  authority  is  con- 
ceded the  President,  then  to  insist  that  control  be  by  statute  is  to  guar- 
antee that  the  President's  power  will  be  virtually  unlimited.  Congress 
will  not  be  able  to  stop  a  President  determined  to  exercise  inherent 
powers  if  his  action  is  favored  by  one-third  of  either  House.  It  is  also 
likely  that  judicial  review  will  be  hindered  in  many  cases  by  political 
question  considerations.  Only  by  allowing  Congress  to  exercise  control 
by  resolution  in  this  situation  can  the  quality  of  governmental  checks 
be  maintained. 

While  one  might  conclude  from  Youngstown  that  a  preparatory  act 
such  as  the  War  Powers  Resolution  would  be  unnecessary—that  a  con- 
current resolution  unsupported  by  statute  would  be  sufficient  to  con- 
vince a  court  that  the  President  acted  beyond  his  authority — there 
would  be  no  compulsion  in  such  a  resolution.  Enactment  of  a  statute 
authorizing  disapproval  of  non-statutory  executive  action  provides  com- 


477.  Id.  at  637  (Jackson,  J.,  concurring). 

478.  If  the  President  bad  no  inherent  authority  and  there  were  no  statute,  the  Pres- 
ident's action  clearly  would  be  invalid. 


65-395  O  -  76  -  15 
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pulsion  without  need  for  judicial  process.  If  the  President  violates  the 
mandate  of  a  resolution  so  authorized,  he  acts  not  merely  without  sup- 
port of  law,  but  in  violation  of  law — presumably  an  offence  which  could 
subject  him  even  to  impeachment. 

Nor  is  this  consideration  overbalanced  by  considerations  which  be- 
set other  uses  of  resolutions  for  control  of  the  executive.  The  restric- 
tion to  non-statutory  acts  presents  a  clear  and  principled  line  to  limit 
spread  of  the  device.  By  analogy  to  the  Court's  treatment  of  Youngs- 
town,  it  seems  appropriate  to  treat  the  authorized  congressional  resolu- 
tion not  as  a  legislative  act  but  as  a  refusal  to  legislate.  The  President, 
of  course,  has  no  power  to  veto  Congress'  refusal  to  enact  legislation.479 
The  authorizing  statute  in  this  situation  does  not  preserve  legislative 
power;  it  puts  the  force  of  law  behind  a  power  which  Youngstown 
recognizes  in  Congress  in  any  event — the  power  to  refuse  to  grant  the 
powers  sought. 

Finally,  in  this  context  use  of  resolutions  would  not  seem  to  give 
Congress  significant  discretionary  power.  It  may  respond  only  to  those 
executive  actions  taken  without  statutory  authority  in  areas  where  the 
President  claims  inherent  power.  It  may  only  respond  by  directing  the 
Executive  to  cease  the  action  in  question.480  There  seems  no  potential 
in  this  procedure  for  congressional  dominance  of  the  Executive  in  his 
normal  functions,  and  there  is  no  question  of  expansion  of  govern- 
mental power. 

3 .    Congressional  A  ctions  I nde pendent  of  the  Executive 

There  remains  to  be  discussed  a  miscellany  of  actions  by  resolu- 
tion which  neither  directly  respond  to  nor  order  administrative  actions. 
These  include  the  termination  of  statutory  authority — a  common  pro- 
vision during  the  Roosevelt  and  Truman  administrations481 — the  re- 
moval of  officers,482  or  effectuation  of  a  program.483 

Provisions  which  call  for  termination  or  initiation  of  statutory 
authority  by  resolution  are  perhaps  the  baldest  examples  of  legislation 


479.  By  this  analysis  control  by  simple  resolution  should  be  allowable,  though  per- 
haps in  order  to  assure  reasoned  action  through  the  bicameral  check,  concurrent  resolu- 
tion should  be  required. 

480.  Presumably  it  would  be  permissible  to  specify  an  orderly  procedure  for  cessa- 
tion of  the  banned  activity.  Of  course,  given  congressional  power  to  forbid  his  action 
entirely,  the  Executive  might  submit  to  statutory  controls  of  his  actions  instead. 

481.  See  Appendix  A. 

482.  This  was  attempted,  for  example,  on  the  occasion  of  one  of  President  Wilson's 
vetoes;  see  text  following  note  84  supra,  and  was  provided  for  in  the  creation  of  the 
TVA.  Tennessee  Valley  Authority  Act  of  1933,  ch.  32,  48  Stat.  60.  See  note  1 19  supra. 

483.  E.g.,  The  Federal  Aid  Highway  Act  of  1944,  ch.  626,  58  Stat.  838,  839. 
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by  resolution.4 S4  The  primary  support  offered  for  this  use  of  resolu- 
tions, aside  from  expediency,  is  the  "mere  contingency"  notion  which 
sprang  from  Currin  v.  Wallace***  and  which  has  previously  been  dis- 
cussed.480 The  only  excuse  for  such  measures  is  the  fear  that  when  Con- 
gress desires  to  act  as  specified,  the  President  may  disagree.  If  this  is  sufi- 
cient  reason  to  eliminate  the  President's  voice  from  future  legislation  in  a 
given  area,  then  it  is  difficult  to  see  a  limitation  on  the  device.  The  au- 
thorizing statute  preserves  legislative  power  in  a  manner  which  has  the 
potential  for  eliminating  the  Executive's  check  on  legislation  and  foster- 
ing legislative  dominance.  More  conventional  checks  on  statutory  power 
may  be  awkward  in  some  cases,  but  there  seems  no  reason  to  believe 
that  such  checks  are  inadequate. 

Other  provisions  for  congressional  action  independent  of  executive 
action,  and  without  opportunity  for  veto,  similarly  threaten  legislative 
dominance.  For  example,  congressional  power  to  remove  by  resolution 
administrators  who  follow  the  President  rattier  than  the  desires  of  Con- 
gress might  be  as  effective  in  giving  Congress  dominant  power  over  ad- 
ministrative actions  as  would  be  direct  control.  In  general,  this  cate- 
gory of  statutes  must  be  adjudged  unconstitutional. 

Conclusion 

The  control  of  administrative  action  by  Congress,  its  individual 
members,  or  its  committees,  where  this  control  is  expressed  by  actions 
outside  the  constitutionally  specified  legislative  process,  creates  a  role 
for  legislators  which  was  neither  specifically  discussed  by  the  Framers 
nor  clearly  banned  by  the  Constitution.  This  role  did  not  find  expres- 
sion until  the  20th  century  and  had  no  important  effect  on  government 
until  World  War  II.  Following  World  War  II,  use  of  extra-legislative 
control  procedures  declined,  but  it  has  increased  again  in  recent 
months.  These  procedures  are  potentially  incompatible  with  the  inten- 
tions of  the  Framers.  Where  such  conflict  is  found  to  exist,  the  proce- 
dures are  within  the  logical  reach  of  the  language  of  the  Constitution 
and  should  be  considered  invalid. 


484.  Ginnane  discusses  the  Framers*  intent  that  repeal  of  a  statute,  like  its  enact- 
ment, be  considered  a  legislative  event.  Ginnane,  supra  note  13,  at  587-88. 

485.  306  U.S.  1  (1939). 

486.  See  text  at  note  140  supra.  There  is  one  situation  where  the  contingency  the- 
ory takes  on  some  credence.  To  state  that  the  resolution  represents  a  finding  of  fact, 
and  that  it  is  the  existence  of  this  fact  which  triggers  legal  consequences,  is  of  little  sig- 
nificance if  only  one  statutory  consequence  flows  from  this  finding.  If,  on  the  other 
hand,  a  complex  system  of  statutory  authority  simultaneously  rises  or  falls  with  the  find- 
ing, so  that  Congress  cannot  be  selective —  shaping  its  findings  to  fit  a  desired  conse- 
quence— then  the  contingency  theory  approaches  believability.  However,  the  question 
remains:  even  if  what  is  involved  is  really  a  finding  of  fact,  why  shouldn't  the  President 
have  the  power  to  disagree? 
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The  devices  for  control  considered  in  this  Comment  involve  the 
assumption  by  Congress  of  procedural  powers,  as  distinct  from  substan- 
tive powers,  not  explicitly  granted  to  it  by  the  Constitution.  Unlike 
the  exercise  of  substantive  powers,  which  can  be  judged  on  a  case-by- 
case  basis,487  the  validation  of  a  procedure  is  cumulative  in  effect  and 
difficult  to  limit  through  disallowance  in  particular  cases.  However,  if 
use  of  a  specific  procedure  in  one  of  the  distinct  areas  of  application 
examined  in  this  Comment  is  found  not  to  violate  constitutional  princi- 
ple, it  should  be  possible  to  conclude  that  such  use  is  valid,  and  yet 
prohibit  its  spread  beyond  the  established  bounds. 

Regarding  specific  procedures,  no  satisfactory  subcategory  of  use 
for  the  committee  veto  has  been  found  within  which  that  procedure 
could  be  employed  without  infringement  of  the  constitutional  criteria 
derived  in  Section  III.  The  committee  veto,  therefore,  and  a  fortiori 
formal  exercise  of  power  by  individual  legislators,  should  be  considered 
per  se  invalid.  Only  two  categories  of  control  by  resolution  have  been 
found  in  which  the  procedures  may  be  valid.  The  first,  congressional 
response  by  resolution  to  presidential  reorganization  proposals,  appears 
to  be  both  confinable  and  constitutionally  innocuous.  However,  there 
seems  to  be  little  reason  for  use  of  resolutions  instead  of  standard  legis- 
lative procedures  with  appropriate  congressional  rules.  The  second, 
use  of  resolutions  for  control  of  nonstatutory  actions  by  the  administra- 
tion, on  the  other  hand,  may  be  potentially  useful,  confinable,  and  not 
in  conflict  with  the  constitutional  criteria.  The  validity  of  this  type  of 
control,  as  employed  in  the  War  Powers  Resolution,  however,  requires 
that  the  statute  authorizing  congressional  action  not  be  interpreted  to 
authorize  administrative  action  subject  to  congressional  veto.  Such 
statutory  interpretation  would  remove  the  control  device  from  the  im- 
mediate category  of  use  and  thereby  render  it  invalid.  Use  of  simple 
and  concurrent  resolutions  in  all  other  categories  examined  in  this 
Comment  should  be  considered  invalid  as  inconsistent  with  the  Fram- 
ers'  intentions  and  their  views  of  the  separation  of  powers. 


487.  The  broad  scope  of  Congress'  substantive  powers  under  the  necessaiy  and 
proper  clause,  in  the  absence  of  specific  restrictions,  was  established  long  ago  in  McCul- 
loch  v.  Maryland,  17  U.S.  (4  Wheat.)  311  (1819). 
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The  following  is  a  partial  compilation  of  statutes  authorizing  congressional  action 
by  simple  or  concurrent  resolution  which  have  been  enacted  since  1932.  Unless  simple 
resolution  is  indicated,  the  authorized  action  is  by  concurrent  resolution.  Where  the  par- 
enthetical explanation  simply  states  "termination,"  the  act  authorizes  either  termination 
of  the  act  itself  or  of  all  powers  authorized  by  the  act,  by  resolution.  During  the  World 
War  II  period,  a  large  number  of  statutes  were  enacted  which  were  to  terminate  automat- 
ically at  a  specified  time  after  passage  of  a  previously  authorized  concurrent  resolution 
announcing  the  end  of  the  war.  These  acts,  which  do  not  themselves  authorize  subse- 
quent resolutions,  are  not  included  here. 

Act  of  June  30,  1932,  ch.  314,  §  407,  47  Stat.  414  (reorganization— simple  resolu- 
tion); 

Tennessee  Valley  Authority  Act  of  1933,  ch.  32,  §  4,  48  Stat.  60  (removal  of  board 
members); 

Reorganization  Act  of  1939,  ch.  36,  S  5,  53  Stat.  562-63; 

Neutrality  Act  of  1939,  ch.  2,  I  1,  54  Stat.  4  (presidential  proclamation  compelled 
on  congressional  finding  of  state  of  war); 

Alien  Registration  Act  of  1940,  ch.  439,  §  20,  54  Stat.  672  (authorization  of  suspen- 
sion of  deportation  subject  to  congressional  disapproval  in  particular  cases); 

Lend  Lease  Act  of  1941,  ch.  11,  S  3(c),  55  Stat  32  (termination  of  the  President's 
authorized  powers  upon  finding  that  such  powers  are  no  longer  necessary) ; 

Selective  Service  Extension  Act  of  1941,  ch.  362,  I  2,  55  Stat.  626  (revocation  of 
power  delegated  to  the  President  to  extend  period  of  service); 

First  War  Powers  Act,  ch.  593,  5  401,  55  Stat  841  (1941)  (termination  of  powers); 

Act  of  Jan.  20,  1942,  ch.  7,  §  2,  56  Stat  9  (repeal  daylight  savings  time); 

Emergency  Price  Control  Act  of  1942,  ch.  26,  5  1(b),  56  Stat  24  (specify  date 
of  termination  ); 

Act  of  Mar.  6,  1942,  ch.  154,  56  Stat  140  (termination); 

Second  War  Powers  Act  ch.  199,  S  1501,  56  Stat.  187  (1942)  (termination  of 
powers); 

Act  of  April  29,  1942,  ch.  266,  §  3,  56  Stat  265  (termination); 

Act  of  June  5,  1942,  ch.  340,  S  16,  56  Stat  317  (termination); 

Act  of  June  11,  1942,  ch.  404,  §  12,  56  Stat  357  (termination  of  section); 

Act  of  June  16,  1942,  ch.  416,  56  Stat  370  (termination); 

Act  of  June  30,  1942,  ch.  461,  56  Stat.  463  (termination); 

Act  of  July  2,  1942,  ch.  471,  §  3.  56  Stat  468  (termination); 

Act  of  July  30,  1942,  ch.  538,  56  Stat  731  (termination); 

Act  of  Aug.  1,  1942,  ch.  544,  56  Stat  736  (termination  of  permission  for  use  of 
Canadian  flag  ore  ships  between  U.S.  ports  on  Great  Lakes); 
Act  of  Oct  1,  1942,  ch.  570,  56  Stat.  762  (termination); 

Act  of  Oct  2,  1942,  ch.  578,  §  6,  56  Stat.  767  (termination  of  portion  of  act  and 
regulations  thereunder); 

Act  of  Oct.  10,  1942,  ch.  588,  56  Stat  781  (termination); 

Act  of  Oct.  10,  1942,  ch.  589,  56  Stat.  781  (end  suspension  of  statute  of  limitations 
on  antitrust  laws); 

Act  of  Oct.  16,  1942,  ch.  613,  56  Stat.  795  (end  suspension  of  prior  act); 
Act  of  Oct.  29,  1942,  ch.  632,  56  Stat  1012  (termination  of  authority  to  grant 
scholarships,  and  termination  of  existing  scholarships); 

Act  of  Nov.  23,  1942,  ch.  639,  56  Stat  1021  (termination); 

Act  of  Dec.  8,  1942,  ch.  697,  I  3,  56  Stat.  1044  (disapproval  of  suspension  of  de- 
portation); 

Act  of  Dec.  17,  1942,  ch.  739,  «  4,  56  Stat  1054  (termination); 
Act  of  Dec.  22,  1942,  ch.  801,  §  4,  56  Stat.  1071  (termination); 
Act  of  Dec.  29,  1942,  ch.  836,  56  Stat.  1096  (termination  on  limitations  on  con- 
struction of  Communications  Act  of  1934); 
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Act  of  Api.  1.  1943.  ch.  32,  S  2,  57  Stat.  57  (termination); 
Act  of  Apr.  9,  1943,  ch.  37,  §  3,  57  Stat.  59  (termination); 
Act  of  Apr.  9,  1943,  ch.  40,  5  2,  57  StaL  61  (termination); 
Act  of  May  7.  1943,  ch.  93,  5  14,  57  Stat.  78  (termination); 
Act  of  May  29,  1943,  ch.  107,  §  I,  57  Stat.  92  (termination); 
Act  of  June  1.  1943.  ch.  109,  57  StaL  93  (termination) ; 
Act  of  June  15,  1943,  ch.  126,  §  10,  57  Stat.  155  (termination); 
Act  of  June  17,  1943,  ch.  130,  57  Stat.  158  (termination); 

Federal  Aid  Highway  Act  of  1944,  ch.  626,  5  2,  58  Stat.  839  (initiation  of  three- 
year  program); 

Act  of  Mar.  21,  1945,  ch.  29,  i  5,  59  Stat.  37  (termination); 
Act  of  Mar.  21,  1945,  ch.  30,  I  5,  59  StaL  37  (termination); 
Act  of  June  30,  1945,  ch.  207,  59  Stat.  271  (termination); 

Reorganization  Act  of  1945,  ch.  582,  §  6(a).  59  Stat.  616  (disapproval  of  plan); 

Act  of  Dec.  28,  1945,  ch.  590,  §  (f),  59  Stat.  658  (termination); 

Federal  Airport  Act  o£  1946,  ch.  251,  5  8,  60  StaL  174  (disapproval  of  particular 

airport  projects); 

Act  of  May  22,  1947,  ch.  81,  f  6,  61  Stat.  105  (termination  of  aid  to  particular 

countries); 

Foreign  Assistance  Act  of  1948,  ch.  169,  §  122(a),  62  Stat.  155  (termination); 

Displaced  Persons  Act  of  1948,  ch.  647,  §  4(a),  62  Stat.  1011,  as  amended,  64  Stat. 
224  (1950)  (grant  status  of  permanent  resident); 

Act  of  July  1,  1948,  ch.  783,  62  Stat.  1206  (Congress  must  within  six  months  affir- 
matively approve  suspension  of  deportation); 

Reorganization  Act  of  1949,  ch.  226,  §  6,  63  StaL  205  (disapproval  by  simple  reso- 
lution); 

Mutual  Defense  Assistance  Act  of  1949,  ch.  626,  §  405(d),  §  408(f),  63  StaL  718, 
720  (order  termination  of  aid,  order  retention  of  materials  procured  for  foreign  coun- 
try); 

Act  of  Aug.  9,  1950,  ch.  656,  5  4,  64  Stat.  428  (Act  controlling  foreign  flag  vessels 
— specify  date  of  expiration); 

Defense  Production  Act  of  1950,  ch.  932,  §  716(c),  64  Stat.  822  (terminate  any 

portion  of  Act); 

Federal  Civil  Defense  Act  of  1950,  ch.  1228,  S  201(g),  64  Stat.  1249  (1951)  (con- 
sent of  Congress  to  interstate  compact  deemed  given  unless  disapproved  within  60  days); 
id.  at  §  301,  64  Stat.  1251  (actuate  emergency  authority);  id.  at  S  307,  64  Stat.  1254 
(termination  of  emergency  authority); 

Universal  Military  Training  and  Service  Act  of  1951,  ch.  144,  §  l(j),  65  Stat.  80 
(reduction  or  elimination  of  the  satutory  service  obligation  of  any  age  group); 

Immigration  and  Nationality  Act  of  1952,  ch.  447,  §  244(b),  66  Stat.  216  (author- 
ize simple  resolution  disapproval  of  certain  deportation  suspensions);  id.  at  §  244(c), 
66  Stat.  216  (require  concurrent  resolution  approval  of  other  deportation  suspensions): 

Rubber  Production  Facilities  Disposal  Act  of  1953,  ch.  338,  §  9(b),  67  Stat.  412 
(simple  resolution  rejection  of  part  or  all  of  proposed  government  contracts); 

Federal  Highway  Act  of  1956,  ch.  462,  §  108(d),  70  Stat.  379  (approval  of  highway 
fund  allocation  proposals); 

Act  of  Sept.  11,  1957,  Pub.  L.  No.  85-316,  §  13(c),  71  Stat.  642-43  (simple  resolu- 
tion to  set  aside  deportation  decision  and  order  deportation); 

Act  of  July  2,  1958,  Pub.  L.  No.  85-479,  §  4,  72  Stat.  277  (set  aside  agreement 
to  exchange  military  information  and  atomic  materials); 

Department  of  Defense  Reorganization  Act  of  1958,  Pub.  L.  No.  85-599,  §  3,  72 
Stat.  514-15  (simple  resolution  disapproval  of  military  reorganization  plan  submitted  oy 
the  Secretary  of  Defense); 

Trade  Agreements  Extension  Act  of  1958,  Pub.  L.  No.  85-686,  §  6,  72  Stat.  676 
(If  President  rejects  a  decision  of  the  Tariff  Commission,  Congress  can  override  by  such 
rejection  two-thirds  vote  of  each  House); 
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Anns  Control  and  Disarmament  Act,  Pub.  L.  No.  87-297.  £  47(b).  75  Stat.  638 
(1961)  (simple  resolution  disapproval  of  presidential  transfer  of  activities  relating  to 
arms  control); 

Trade  Expansion  Act  of  1962,  Pub.  L.  No.  87-794,  §  351,  76  Stat.  899  (If  President 
rejects  a  decision  of  the  Tariff  Commission,  Congress  can  override  such  rejection  by  a 
vote  of  the  majority  of  the  membership  of  each  House); 

Act  of  Sept.  6,  1966,  Pub.  L,  No.  89-554,  §  906,  80  Stat.  378  (reorganization- 
disapproval  by  simple  resolution — codification  of  Title  5,  United  States  Code); 

Veterans  Pension  and  Readjustment  Assistance  Act  of  1967.  Pub.  L.  No.  90-77.  ? 
201(a).  (b),  81  Stat.  181-82  (definitions  of  "period  of  war."  and  "Vietnam  era"  for  pur- 
poses of  veterans'  benefits — provisions  for  termination  by  concurrent  resolution); 

Export  Administration  Act  of  1969,  Pub.  L.  No.  91-184,  §  14,  83  Stat.  847  (termi- 
nation); 

Act  of  Apr.  13,  1970,  Pub.  L.  No.  91-230,  §  401(a)(6),  84  Stat.  165  (Education 
Amendments — termination  of  authorization  extension  by  simple  resolution); 

Federal  Pay  Comparability  Act  of  1970,  Pub.  L.  No.  91-656,  §  3(a),  84  Stat.  1948 
(disapproval  by  simple  resolution  of  President's  emergency  alternative  pay  increase  plan 
for  federal  employees— see  S.  Res.  394.  93d  Cong..  2d  Sess.,  120  Cong.  Rec.  SI 7 126 
(daily  ed.  Sept.  19,  1974)); 

Act  of  Oct.  27,  1972,  Pub.  L.  No.  92-578,  §  5(d),  86  Stat.  1269-70  (simple  resolu- 
tions disapproval  of  corporation's  redevelopment  plans  when  the  Secretaries  of  Interior 
and  Commerce  disagree); 

War  Powers  Resolution,  Pub.  L.  No.  93-148,  f  5(c).  87  Stat.  556-57  (1973)  (dis- 
approve non-statutory  hostile  actions,  order  removal  of  troops); 

Act  of  No\.  16,  1973,  Pub.  L.  No.  93-155,  §§  807(a),  (b)(1),  (c),  (d)(1),  87  Stat. 
615-16  ((a)  simple  resolution  disapproval  of  proposed  government  obligation,  (b)(1) 
simple  resolution  disapproval  of  proposed  loan,  (c)  simple  resolution  disapproval  of  pro- 
posed payment,  (d)(1)  simple  resolution  disapproval  of  proposed  order  to  pay); 

Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L.  No.  93-159,  §  4(g)(2),  87 
Stat.  633  (disapproval  of  President's  proposed  amendment  to  regulations); 

Menominee  Restoration  Act,  Pub.  L.  No.  93-197,  §  6(b).  87  Stat.  773  (simple  reso- 
lution disapproval  of  plan  submitted  by  the  Secretary  of  the  Interior  to  assume  the  assets 
of  Menominee  Enterprises,  Inc.); 

District  of  Columbia  Self  Government  and  Governmental  Reorganization  Act,  Pub. 
L.  No.  93-198,  §  602(c)(1),  87  Stat.  814  (disapproval  of  acts  of  the  District  of  Colum- 
bia Council); 

Congressional  Budget  and  Impoundment  Control  Act  of  1974,  Pub.  L.  No.  9? -344. 
§  1013(b).  88  Stat.  335  (disapproval  by  simple  resolution  of  presidential  impoundment 
of  funds); 

Act  of  Aug.  17,  1974,  Pub.  L.  No.  93-377,  §  2,  88  Stat.  474  (disappro\e  proposed 
distribution  of  nuclear  material  to  foreign  nation); 

Foiest  and  Rar.geiand  Renewable  Resources  Planning  Act  of  1974.  Pub.  L.  No. 
93-378,  §  7(a),  88  Stat.  478  (simple  resolution  disapproval  of  authorized  presidential 
statement  of  policy); 

Education  Amendments  of  1974,  Pub.  L.  No.  93-380,  §  509(a),  88  Stat.  567  (deter- 
mination that  standard,  rule,  regulation,  or  requirement  promulgated  by  commissioner 
is  inconsistent  with  act); 

Act  of  Oct.  26,  1974,  Pub.  L.  No.  93-485,  88  Stat.  1460  (disapproval  of  proposed 
agreement  for  nuclear  cooperation): 

Motor  Vehicle  and  Schoolbus  Safety  Amendments  of  1974,  Pub.  L.  No.  93-492,  § 
109,  88  Stat.  1483  (disapproval  of  motor  vehicle  safety  standard  promulgated  by  admin- 
istrator); 

Act  of  Dec.  19,  1974,  Pub.  L.  No.  93-526,  S  104,  88  StaL  1697  (simple  resolution 
disapproval  of  regulations  relating  to  access  to  presidential  tapes); 

Act  of  Dec.  27.  1974,  Pub.  L.  No.  93-552,  §  613,  88  Stat.  1766  (simple  resolution 
disapproval  of  military  building  project); 
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Act  of  Jan.  2,  1975,  Pub.  L.  No.  93-595,  9  2,  88  Stat.  1926  (simple  resolution 
disapproval  of  Supreme  Court  amendments  to  statutory  rules  of  evidence); 

Trade  Act  of  1974,  Pub.  L.  No.  93-618,  5§  151-53,  88  Stat.  2001-08  (1975)  (ap- 
proval of  agreement  or  disapproval  of  presidential  act  or  determination ) ; 

Export  Import  Bank  Amendments  of  1974,  Pub.  L.  No.  93-646,  S  8,  88  StoL  2336 
(approval  of  proposed  presidential  action). 
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The  following  if  a  partial  listing  of  statutes  which  have  authorized  subsequent  ac- 
tion by  one  or  more  committees  of  Congress: 

Act  of  Apr.  4,  1944,  ch.  165,  58  Stat.  190  ("come  into  agreement"  prior  to  disposing 
of  naval  land); 

Naval  Appropriation  Act  of  June  17,  1944,  ch.  262,  58  Stat  281  (consultation  over 
contract  terms  regarding  utilization  of  naval  oil  reserve  lands — see  90  Cong.  Rec.  6154 
(1944)  for  Roosevelt  objection); 

Act  of  Apr.  19,  1945,  ch.  78,  59  Stat  53  (Foreign  Service  Building  Commission, 
with  a  majority  of  members  from  Congress,  to  approve  dispositions  of  land  in  foreign 
oountries); 

Act  of  May  11,  1949,  ch.  98,  63  Stat  66  ("come  into  agreementN  over  acquisition 
of  land  for  missile  site); 

Act  of  July  5,  1949,  ch.  296,  63  Stat  405  (approval  of  printing  to  be  done  outside 
Government  Printing  Office); 

Act  of  Sept  28,  1951,  ch.  434,  5  601,  65  Stat  365  ("come  into  agreement"  regarding 
military  real  estate  transactions); 

Act  of  July  14,  1952,  ch.  726,  9  407,  66  Stat.  625  ("come  into  agreement"  over  cost 
of  classified  military  construction); 

Act  of  July  15,  1952,  ch.  758,  f  1413,  66  Stat  661  (committee  chairman  to  approve 
changes  in  regulations  for  military  housing); 

Act  of  July  14,  1955,  ch.  358,  I  638,  69  Stat  321  (disapproval  of  transfer  of  work 
from  military  to  civilian  contract); 

Small  Reclamation  Projects  Act  of  1956,  ch.  972,  I  4(c),  70  Stat.  1045  (disapproval 
of  project); 

Public  buildings  Act  of  1959,  Pub.  L.  No.  86-249,  I  11(b),  73  Stat.  481-82  (direct 
building  and  project  survey); 

Act  of  Aug.  9,  1962,  Pub.  L.  No.  87-578,  76  Stat  337-38  (approval  of  uses  of  cer- 
tain Indian  funds); 

Act  of  Sept  5,  1962,  Pub.  L.  No.  87-639,  76  Stat.  438  (direct  flood  control  studies); 

Act  of  Oct  3,  1962,  Pub.  L.  No.  87-741,  76  Stat.  727,  728  (public  buildings— ap- 
proval of  construction  expenditures,  prospectus); 

Act  of  Oct  11,  1962,  Pub.  L.  No.  87-796,  «§  (7),  (12),  76  Stat  905,  906  (consult 
over  disposition  of  naval  oil  shale); 

Act  of  Oct.  23,  1962,  Pub.  L.  No.  87-872,  76  Stat  1164  (disapproval  of  reobliga- 
tion  of  "Economic  Assistance"  funds); 

Act  of  Dec.  19,  1963,  Pub.  L.  No.  88-215,  77  Stat  436,  437  (public  buildings- 
approval  of  construction  expenditures,  prospectus); 

Act  of  Aug.  30,  1964,  Pub.  L.  No.  88-507,  78  Stat.  654-55  (public  buildings— ap- 
proval of  construction  expenditure,  prospectus); 

Act  of  Oct.  8,  1964,  Pub.  L.  No.  88-638,  §  (8),  78  Stat.  1036  (amendment  to  Ag- 
ricultural Trade  Development  and  Assistance  Act — prevent  loans  not  approved  by  advi- 
sory committee); 

Act  of  Aug.  16,  1965,  Pub.  L.  No.  89-128,  79  Stat.  530-31  (public  buildings— ap- 
proval of  construction  expenditure,  prospectus); 

Act  of  Sept.  6,  1966,  Pub.  L.  No.  89-555,  80  Stat.  674  (public  buildings— approval 
of  construction  expenditure,  prospectus); 

Act  of  Nov.  3,  1967,  Pub.  L.  No.  90-121,  81  Stat.  348-49  (public  buildings— ap- 
proval of  construction  expenditure,  prospectus) ; 

Act  of  June  19,  1968,  Pub.  L.  No.  90-350,  82  Stat.  194  (public  buildings— approval 
of  locations  of  postal  public  buildings) ; 

Act  of  Oct.  4,  1968,  Pub.  L.  No.  90-550,  82  Stat.  943-44  (public  buildings— ap- 
proval of  construction  expenditures,  prospectus); 

Act  of  Sept.  29,  1969,  Pub.  L.  No.  91-74,  83  Stat.  120  (approve  locations  of  postal 
public  buildings) ; 
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Regional  Action  Planning  Commission  Amendments  of  1969,  Pub.  L.  No.  91-123, 
9  202,  83  Stat.  216  (direct  administrative  study  regarding  alteration  of  geographic  re- 
gions); 

Act  of  Nov.  26,  1969,  Pub.  L.  No.  91-126,  13  Stat.  228,  229  (public  buildings- 
approve  construction  expenditures,  prospectus); 

Act  of  Apt.  13,  1970,  Pub.  L.  No.  91-230,  I  401(a),  84  Stat.  172  (disapprove  aboli- 
tion of  advisory  council); 

Act  of  Sept.  26,  1970,  Pub.  L.  No.  91-422,  84  Stat.  876  (approve  locations  for  postal 
public  buildings); 

Act  of  Dec.  17,  1970,  Pub.  L.  No.  91-556,  84  Stat.  1448,  1449  (public  buildings- 
approval  of  expenditure,  approval  of  prospectus); 

Act  of  July  9,  1971,  Pub.  L.  No.  92-49,  85  Stat  119,  121  (public  buildings— ap- 
proval  of  expenditures,  approval  of  prospectus); 

Act  of  May  27,  1972,  Pub.  L.  No.  92-306,  86  Stat.  175  (public  buildings— Approval 
of  prospectus); 

Public  Buildings  Amendments  of  1972,  Pub.  L.  No.  92-313,  S  5(f),  86  Stat  220 
(approval  of  prospectus); 

Act  of  July  13,  1972,  Pub.  L.  No.  92-351,  86  Slat.  484  (public  buildings-approval 
of  construction  funds); 

Dwigbt  D.  Eisenhower  Bicentennial  Civic  Center  Act,  Pub.  L.  No.  92-520,  9  3,  86 
Stat  1021  (approval  of  plans  and  contract); 

Act  of  Oct.  4,  1973,  Pub.  L.  No.  93-120,  87  Stat.  443  (consent  to  alteration  of  forest 
boundary  or  closing  of  regional  office  for  research); 

Act  of  Oct  30.  1973,  Pub.  L.  No.  93-143,  87  Stat.  522  (approval  of  public  building 
contract); 

Act  of  Jan.  3,  1974,  Pub.  L.  No.  93-245,  87  Stat.  1075  (consent  to  alteration  of 
forest  boundary  or  closing  of  regional  office  for  research); 

Act  of  Mar.  7,  1974,  Pub.  L.  No.  93-251,  9  65,  88  Stat.  30  (rivers  and  harbors- 
approval  of  project  modification); 

Education  Amendments  of  1974,  Pub.  L.  No.  93-380,  §  509(a),  88  Stat.  566-68 
(three  committee  approval  provisions— delay  or  accelerate  date  of  effectiveness  of  ad- 
ministrative regulations); 

Act  of  Aug.  31,  1974,  Pub.  L.  No.  93-404,  88  Stat  817-18  (consent  to  alteration 
of  forest  boundary  or  closing  of  regional  office  for  research); 

Trade  Act  of  1974,  Pub.  L.  No.  93-618,  f  102(c),  88  Stat.  1978,  1983  (President 
to  consult  committee  prior  to  trade  agreement). 
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(From  Political  Science  Quarterly,   Spring,  1975) 

Official  Secrecy  and  Informal 
Communication  in  Congressional- 
Bureaucratic  Relations 


LEON  V.  SIGAL 

Hem:  When  Daniel  Ellsberg  decided  to  disclose  the  Penta- 
gon papers,  he  first  delivered  a  set  to  Senator  J.  William  Fulbright,  chair- 
man of  the  Senate  Foreign  Relations  Committee  and  perhaps  the  most 
prominent  dove  in  Congress.  Fulbright  took  the  material  and  placed  it 
in  his  office  safe,  where  it  remained  unexamined.  Subsequendy,  Ellsberg 
decided  to  leak  the  documents  to  The  New  York  Times. 

Item:  While  serving  as  national  security  adviser  to  the 
president,  Henry  Kissinger  met  periodically  with  senior  members  of  the 
Senate  Foreign  Relations  Committee  over  breakfast  at  Senator  Fulbright's 
home.  The  existence  of  these  meetings  was  not  publicly  acknowledged  by 
any  of  the  participants  until  Kissinger's  nomination  as  secretary  of  state. 

These  incidents  are  somewhat  puzzling.  Why  Senator  Fulbright  would 
choose  not  to  make  a  political  issue  out  of  the  information  contained  in 
the  Pentagon  papers  until  after  Ellsberg  had  leaked  them  to  the  press,  and 
why  Henry  Kissinger  would  meet  with  Foreign  Relations  Committee 
members  while  keeping  secret  the  fact  that  he  had  done  so,  have  a  com- 
mon strand  of  explanation.  They  are  both  instances  of  informal  com- 
munication between  the  executive  branch  and  Congress  about  matters 
which  are  officially  secret.  How  such  exchanges  of  information  take 
place  often  affects  how  those  who  receive  the  information  can  exploit 
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what  they  know,  as  well  as  what  outcomes  emerge  from  the  policy  pro- 
cess. 

Three  Channels  of  Informal  Communication 

Informal  communication  is  a  commonplace  around  Washington.  In  its 
most  mundane  form,  it  is  gossip — "inside  dope"  on  what  really  trans- 
pired, the  likes  and  dislikes  of  the  key  players  in  the  current  political 
game  in  town,  the  fleshing  out  of  the  organizational  charts.  It  rises  above 
the  mundane,  though,  when  a  significant  area  of  governmental  activity 
is  veiled  from  public  view  by  executive  attempts  to  keep  it  secret.  Then, 
informal  communication  may  provide  the  only  information  that  most 
congressmen  have  to  act  upon. 

Individual  congressmen  have  access  to  a  number  of  regular  channels 
of  information.  There  are  committee  hearings  and  formal  reports,  their 
fellow  congressmen,  their  own  staffs  and  those  of  their  committees,  and 
various  supporting  staffs — the  Government  Accounting  Office,  the  Con- 
gressional Research  Service,  and  the  new  Office  of  Technological  Assess- 
ment. They  can  also  call  upon  the  services  of  various  experts,  private  or- 
ganizations, and  lobbyists  in  and  out  of  Washington  to  provide  them 
with  information.  Yet  these  channels  are  not  always  helpful  in  supply- 
ing the  information  that  congressmen  need  in  order  to  make  a  political 
issue  out  of  some  governmental  activity.  To  the  extent  that  they  can  gar- 
ner attention  or  votes  from  an  issuer  these  channels  may  dry  up  at  the 
source — inside  the  federal  bureaucracy.  Especially  when  aclministrative 
secrecy  is  invoked,  routine  channels  alone  become  insufficient  for  supply^ 
ing  congressmen  with  the  politically  exploitable  information  they  need 
most 

Even  under  these  circumstances,  though,  secrecy  seldom  prevails;  offi- 
cial secreq/  does.  Word  about  supposedly  secret  matters  still  tends  to  get 
around  town  informally.  Elected  officials  in  Congress,  and  even  special- 
ists in  the  press  and  the  general  public,  can  usually  gain  at  least  a  general 
awareness  of  what  the  government  is  doing  even  when  information  is 
closely  held.  Sometimes  as  the  result  of  a  decision  by  senior  officials  in 
the  government,  but  more  often  as  a  political  maneuver  by  subordinates 
in  the  bureaucracy  to  circumvent  the  directives  of  their  putative  super- 
iors, informal  communication  takes  place  between  the  executive  branch 
and  the  Congress. 

Informal  communication  flows  through  three  principal  channels: 
i.  Bootlegging.  "Bootlegging"  is  Washington's  name  for  covert  dis- 
semination of  information,  usually  copies  of  internal  documents  given 
to  a  government  official  not  authorized  to  receive  them,  either  because  he 
lacks  a  security  clearance  or  because,  though  cleared,  he  does  not  have^a 
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"need  to  know"  and  therefore  is  excluded  from  the  routing  list.  Con- 
gressmen and  their  aides  fall  into  the  latter  category.  Insofar  as  this  chan- 
nel supplies  copies  of  actual  documents,  congressmen  may  regard  it  as  the 
most  authoritative  of  the  three  informal  channels  and  tend  to  rely  more 
on  the  information  provided  through  it.  While  bootlegging  sometimes  is 
practiced  by  senior  officials,  it  is  a  maneuver  more  common  to  lower- 
level  bureaucrats  who  thereby  may  attain  a  measure  of  political  support 
from  the  congressmen  they  supply,  without  themselves  risking  exposure 
and  administrative  sanction. 

2.  Informal  briefings.  Government  officials  occasionally  brief  select- 
ed groups  of  congressmen  about  activities  not  formally  reported  to  the 
Congress  as  a  whole.  Because  more  than  one,  and  often  large  numbers  of 
congressmen  or  their  aides  are  invited  to  these  briefings,  the  channel  is 
less  secure  than  boodegging,  and  lower-echelon  officials  concerned  with 
preserving  their  anonymity  tend  not  to  use  it.  Usually  administration 
officials  communicate  through  this  channel  in  order  to  mobilize  political 
support  in  advance  of  a  forthcoming  art  or  announcement.  Sometimes, 
however,  informal  briefings  serve  as  a  substitute  for  formal  consultation 
or  testimony  before  committees  of  Congress,  whether  in  open  or  execu- 
tive session.  By  restricting  invitations  to  supporters  of  administration 
policy,  officials  can  avoid  leaving  themselves  open  to  the  charge  of  fail- 
ing to  "inform"  the  Congress,  while  helping  to  ensure  that  those  in 
attendance  will  use  discretion  in  their  handling  of  the  information.  Even 
administration  antagonists,  when  invited  to  attend  these  briefings,  may 
feel  constrained  by  considerations  of  national  security  and  their  desire 
for  continued  access  not  to  reveal  the  substance  discussed,  or  the  fact  that 
the  meeting  took  place.  The  congressmen  who  attend,  for  their  part,  re- 
ceive information  which  the  administration  wants  them  to  have,  help- 
ing them  to  anticipate  and  encourage  future  developments,  while  per- 
mitting them  to  deny  any  "knowledge"  of,  and  hence  responsibility  for, 
what  is  happening.  The  Kissinger  briefing  was  one  example;  another 
was  the  ongoing  relationship  secretaries  of  state  in  the  Truman  adminis- 
tration fostered  with  Senators  Tom  Connally  and  Arthur  Vandenberg.1 
Informal  briefings  are  rooted  in  the  organization  of  Congress — and  the 
allocation  of  bargaining  advantages  to  members  that  results  from  this  or- 
ganization. Knowledge  of  what  is  going  on  in  the  executive  branch  is 
perhaps  the  most  important  resource  the  leadership  and  committee  chair- 
men have  for  controlling  backbenchers. 

3.  "Leaks"  to  the  press.  The  press  is  the  best  informal  channel  for 
disseminating  information  to  the  entire  Congress  in  a  hurry.  Of  the 
three  channels,  congressmen  may  consider  it  the  least  reliable  because 

1  Harry  S.  Truman,  Memoirs,  I:  Year  of  Decisions  (New  York,  1955),  p.  272- 
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they  often  find  it  difficult  to  identify  the  source,  and  hence  to  establish 
the  authenticity  of  the  information  provided  to  reporters.  At  the  same 
time,  however,  it  is  the  most  public  of  the  informal  channels  and  thus 
the  hardest  to  ignore:  others  in  and  around  Washington  are  reading  the 
same  information  as  the  congressmen,  and  they  may  wonder  why  their 
representatives  are  not  doing  anything  about  the  situation. 

"Secrets"  and  "Official  Secrets" 

The  existence  of  informal  communication  makes  it  necessary  to  distin- 
guish between  secrets  and  official  secrets.  Although  a  piece  of  informa- 
tion may  not  remain  a  secret  forever,  so  long  as  it  is  an  official  secret, 
those  who  know  it  may  feel  politically  constrained  from  using  it  or  even 
discussing  it.  Herein  lies  the  essence  of  the  distinction  Washingtonians 
draw  between  having  information  and  "knowing."  For  example,  the 
following  colloquy  took  place  between  Senator  Harold  Hughes  and  Army 
Chief  of  Staff  Creighton  W.  Abrams  in  the  course  of  hearings  on  the 
Cambodia  bombing : 

Senator  Hughes.  Did  you  at  any  time  get  information  from  Prince  Si- 
hanouk that  he  would  tolerate  bombing  in  Cambodia  willingly? 

General  Abrams.  No,  sir.  I  have  read  all  those  things.  Where  I  was  I  did 
not  know  those  things* 

Gleaning  information  from  the  newspaper  is  one  thing;  knowing  things 
officially  by  virtue  of  his  position — "where  he  was" — is  quite  another. 

Official  secrecy  nevertheless  may  severely  curtail  congressmen's  abil- 
ity to  exploit  politically  the  information  that  comes  into  their  possession. 
Moreover,  administrative  efforts  to  enforce  official  secrecy  by  preventing 
unwanted  informal  communication  often  have  as  their  unintended  con- 
sequence, loss  of  control  over  other  actions  of  subordinates. 

The  way  in  which  informal  communication  takes  place  and  some  of  its 
political  and  administrative  ramifications  may  be  inferred  from  two  ex- 
amples: the  building  of  the  atomic  bomb  from  1939  to  1945  and  the 
bombing  of  Cambodia  from  March  1969  through  April  1970. 

*U.  S.  Congress,  Senate,  Committee  on  Armed  Services,  Hearings:  Bombing  in 
Cambodia,  93rd  Cong.,  1st  Sess.,  1973,  p.  349.  A  variation  of  the  same  theme  came 
earlier  in  the  hearings  in  an  exchange  between  Senator  Hughes  and  General  Abrams' 
predecessor  as  army  chief  of  staff,  Earle  G.  Wheeler: 

"Senator  Hughes.  General,  if  I  ask  you  some  questions  that  are  stiH  classified 
mat  yon  don't  want  to  respond  to,  just  tell  me.  I  may  ask  without  knowing  about  the 
classification. 

General  Wheeler.  I  will  beg  your  indulgence,  because  I  have  been  out  of  office  so 
long  that  1  am  not  too  sure  of  what  I  do  know  and  what  I  don't  know''  (p.  188). 
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Appropriations  for  the  Atomic  Bomb 

The  building  of  the  atomic  bomb  followed  an  ideal-type  bureaucratic 
strategy — not  in  the  sense  that  every  step  proceeded  according  to  a  pre- 
conceived plan,  but  rather  in  the  sense  that  it  was  a  typical  path  for  deci- 
sions and  actions  to  take  within  the  government — partly  as  a  result  of 
some  tactical  planning  by  bureaucrats  trying  to  attain  their  objectives 
and  partly  through  happenstance.  Among  the  characteristics  of  this  stra- 
tegic path  are  (i)  compartmentalization  of  information,  disclosing  sig- 
nificant details  to  other  bureaucrats  as  well  as  to  congressmen  only  on  a 
"need  to  know"  basis — to  those  whose  governmental  responsibilities 
necessitated  their  having  the  information  in  order  to  do  their  jobs;  (2) 
avoidance  of  outside  evaluation;  (3)  circumvention  of  regular  budgetary 
procedures;  and  (4)  involvement  of  experts  in  and  out  of  government  in 
the  program,  committing  them  to  its  success  and  exploiting  their  pre- 
sumed expertise  and  prestige  to  deflect  criticism  of  it.  Although  building 
the  bomb  in  the  course  of  World  War  II  cost  $2.2  billion,  the  rationale  of 
national  security  was  used  in  circumventing  the  regular  appropriations 
process.  Instead,  officials  devised  a  makeshift  process. 

Still,  the  bomb  did  not  remain  a  secret.  Most  senior  officials  in  the 
national  security  process — including  many  who  did  not  qualify  as  hav- 
ing a  "need  to  know" — had  at  least  a  general  awareness  of  the  bomb's 
existence,  usually  gained  through  private  conversations  with  their  col- 
leagues. Secretary  of  State  Cordell  Hull,  War  Mobilization  Director 
James  F.  Byrnes,  and  Treasury  Secretary  Henry  Morgenthau  all  learned 
of  the  project  this  way.8  At  least  a  dozen  congressmen  found  out,  as  did 
William  L  Laurence,  Turner  Catledge,  and  Arthur  Sulzberger  of  The  New 
York  Times,  and  even  Supreme  Court  Justice  Felix  Frankfurter.  Many  in 
scientific  circles  were  aware  of  it,  both  in  the  United  States  and  abroad.4 

While  it  might  strike  the  Washingtonian  of  today  as  extraordinary 
how  few  officials  learned  of  so  substantial  and  long-lived  a  project  as  the 
building  of  the  bomb,  word  of  mouth  nevertheless  did  get  around.  It  is 

'Cordell  Hull,  Memoirs,  II  (New  York,  1948),  p.  1110;  James  F.  Bymes,  All  in  One 
Lifetime  (New  York,  1958),  p.  247;  Henry  L  Stimson,  Stimson  Diary,  October  17, 
1944,  Stimson  Papers,  Yale  University  Library. 

*  Richard  G.  Hewlett  and  Oscar  E.  Anderson,  Jr.,  A  History  of  the  United  States 
Atomic  Energy  Commission,  I;  The  New  World,  1939-1946  (University  Park,  Pa., 
1962),  p.  327;  Turner  Catledge,  My  Lift  and  The  Times  (New  York,  1971),  pp.  174- 
176;  William  L.  Laurence,  Dawn  Over  Zero  (New  York,  1946),  p.  xi.  Within  the  Man- 
hattan Project  itself,  some  scientists  chafed  at  the  restrictions  and  eventually  rebelled 
against  the  rigid  compartmentalization  enforced  by  army  security  personnel.  Testi- 
mony of  Leo  Szilard,  December  xo,  1945,  U.  S.  Congress,  Senate,  Special  Committee 
on  Atomic  Energy,  Hearings  Pursuant  to  S.  Res.  179,  79th  Cong.,  1st  Sess.,  part  III, 
PP  *93<  *95 
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virtually  impossible  to  keep  a  secret  in  a  town  whose  denizens  pride 
themselves  on  being  "in  the  know."  But  being  aware  of  the  project  and 
having  detailed  official  knowledge  of  it  are  not  equivalent.  Because 
most  officials  who  did  know  of  its  existence  did  not  know  officially, 
they  could  not  put  their  knowledge  to  political  use  in  any  official  forum. 
Not  secrecy,  but  official  secrecy,  involving  the  lack  of  formal,  regular 
provision  of  information  to  Congress,  characterized  the  appropriations 
process  with  respect  to  the  bomb. 

How  did  congressmen  learn  of  the  bomb's  existence  prior  to  August  6, 
1945?  None  seems  to  have  learned  through  the  press,  although  a  staff 
man  who  had  even  a  rudimentary  understanding  of  atomic  energy  might 
have  made  correct  inferences  from  stray  news  reports  which  appeared  in 
the  press  from  time  to  time.6  William  Laurence  of  the  Times  had  at- 
tended several  lectures  prior  to  the  outbreak  of  World  War  II  at  which  sci- 
entists described  the  revolutionary  developments  in  nuclear  physics.  On 
Sunday,  May  5,  1940,  a  seven-column  article  by  Laurence  appeared  on 
page  1  of  the  Times  telling  of  the  first  chemical  separation  of  L/235  in  a 
laboratory.  While  he  made  no  specific  mention  of  a  bomb,  he  did  point 
out  that  1  pound  of  L/235  would  yield  the  energy  equivalent  to  5  million 
pounds  of  coal  or  15,000  tons  of  TNT  and  told  of  German  research  efforts. 
"I  had  hoped  that  the  facts  would  galvanize  Washington  into  action,"  he 
later  wrote.6  One  member  of  Congress  was  sufficiently  galvanized  to  in- 
sert the  article  into  the  Congressional  Record — a  California  senator  who 
appended  it  to  a  long  statement  about  the  threat  that  atomic  energy 
posed  to  his  state's  petroleum  industry.  Laurence  followed  up  this  effort 
with  a  long  article  for  the  Saturday  Evening  Post,  which  appeared  in  the 
September  7  issue.  The  Federal  Bureau  of  Investigation  subsequently  re- 
quested that  the  Post  take  that  issue  out  of  circulation  and  asked  libraries 
to  remove  it  from  their  shelves  and  report  the  name  of  anyone  who  asked 
for  that  issue  to  agents  of  the  FBI.7  Despite  security  precautions,  news 
stories  did  appear  in  the  regional  press  alluding  to  massive  plants  pro- 
ducing an  unspecified  weapon.  To  anyone  with  the  least  awareness  of 
atomic  energy,  furthermore,  the  very  absence  of  speculation  might  have 

*  Lansing  Lamont,  Day  of  Trinity  (New  York,  1965),  p.  163.  Elsewhere  in  the  public 
domain,  the  1943  edition  of  Minerals  Yearbook  contained  these  two  nuggets:  "Urani- 
um production  in  1943  was  greatly  stimulated  by  a  government  program  having  ma- 
terials priority  over  all  other  mineral  procurements,  but  most  of  the  facts  were  buried 
in  War  Department  secrecy."  And  later:  "Most  of  the  1943  uranium  supply  was  used 
by  physics  laboratories  for  research  on  uranium  isotopes  as  a  source  of  energy."  Testi- 
mony of  Alexander  Sachs,  November  26,  1945,  Hearings  Pursuant  to  S.  179,  part  1, 
p.  16. 

•  Laurence,  Dawn  Over  Zero,  p.  ix. 
1 1bid.,  pp.  ix-x. 
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provided  a  due,  too.  There  is  little  evidence,  however,  that  any  congress- 
man made  the  connection  between  press  reports  and  the  manufacture  of 
the  bomb. 

Some  congressmen  seem  to  have  learned  by  a  variant  of  "bootlegging." 
One  was  the  junior  senator  from  Missouri  and  chairman  of  the  Senate 
Committee  to  Investigate  the  National  Defense  Program,  Harry  S.  Tru- 
man. Previous  queries  from  inquisitive  congressmen  had  been  satisfied 
by  replies  from  the  commanding  officer  of  the  Manhattan  Engineering 
District,  General  Leslie  R.  Groves.8  But  Truman  was  not  so  easily  dis- 
suaded. Having  learned  of  the  Oak  Ridge  facility,  he  sent  a  long-time 
associate  to  investigate  the  project.  The  aide  managed  to  gain  access  to 
Oak  Ridge,  apparently  surreptitiously,  but  security  personnel  quickly 
detected  his  presence.  It  took  a  telephone  call  from  Secretary  of  War  Hen- 
ry Stimson  on  June  17,  1943,  to  convince  Truman  to  call  off  the  inquiry. 
As  transcribed  by  Stimson,  their  exchange  on  the  bomb  went  as  follows: 

Stimson.  Now  that's  a  matter  which  I  know  all  about  personally,  and  I 
am  one  of  the  group  of  two  or  three  men  in  the  whole  world  who  know  about 
it 

Truman.  I  see. 

Stimson.  Its  part  of  a  very  important  secret  development. 
Truman.  Well,  all  right  then — 
Stimson.  And  I — 

Truman.  I  herewith  see  the  situation,  Mr.  Secretary  and  you  won't  have 
to  say  another  word  to  me.  Whenever  you  say  that  to  me,  that's  all  I  want 
to  hear.9 

Later,  when  Truman  contemplated  sending  two  staff  members  to  Han- 
ford,  Washington,  to  investigate  construction  costs  connected  with  the 
project  facility  there,  though  not  the  bomb  itself,  Stimson  again  took  re- 
sponsibility and  refused  access.  This  example  is  too  easily  dismissed  as 
typical  of  an  era  of  trust  between  politicians  in  the  legislative  and  exec- 
utive branches  of  government,  especially  when  one  party  controlled 
both.  Tactical  considerations  played  a  part,  too.  Conducting  an  investiga- 
tion of  the  defense  effort  in  order  to  improve  efficiency  and  cut  down 
waste  could  be  made  to  seem  patriotic  in  wartime,  but  breaching  security 
regulations  to  conduct  a  preliminary  investigation  without  a  formal 

*  Leslie  R.  Groves,  Now  It  Can  Be  Told  (New  York,  1962),  p.  361. 

•  Transcript  of  telephone  conversation  between  Secretary  of  War  Stimson  and  Sena- 
tor Truman,  June  17,  1943,  Stimson  Papers,  Yale  University  Library,  quoted  in  Elting 
E  Morison,  Turmoil  and  Tradition  (Boston,  i960),  p.  616.  See  also,  Truman,  Year  of 
Decisions,  pp.  10-11;  Groves,  Now  It  Can  Be  Told,  p.  365;  Michael  Amrine,  The 
Great  Decision  (New  York,  1959),  pp.  29-30,  for  slightly  different  versions. 
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congressional  mandate  to  do  so  was  politically  far  riskier — better  to  take 
the  secretary's  word  for  it  now  and  pin  the  blame  on  him  later  if  the  proj- 
ect did  not  succeed. 

Informal  briefings  eventually  became  necessary  as  congressional  pro- 
tests mounted  along  with  project  costs.  Money  for  the  bomb — $16  mil- 
lion in  calendar  year  1942,  $344  million  in  1943,  and  about  $100  million 
a  month  in  early  1944 — had  mostly  been  concealed  in  two  lines  of  the 
War  Department  budget:  "Engineer  Service,  Army"  and  "Expediting  Pro- 
duction."10 Senior  officials  concluded  in  early  1944  that  the  time  had 
come  to  let  a  few  selected  congressmen  in  on  part  of  the  secret.  General 
Groves  writes : 

We  realized  from  the  start  that  this  could  not  go  on  forever,  for  our  expendi- 
tures were  too  vast  and  the  project  was  too  big  to  remain  concealed  indefinite- 
ly. And,  as  always  happens  in  the  case  of  any  large  construction  job,  rumors 
and  distortions  of  the  facts  abounded,  and  could  understandably  become  a 
source  of  concern  to  any  congressman  who  heard  them.11 

On  February  18,  1944,  Stimson,  Groves,  and  Vannevar  Bush  met  with 
House  Speaker  Sam  Rayburn,  Majority  Leader  John  W.  McCormack,  and 
Minority  Leader  Joseph  W.  Martin,  Jr.  Stimson  outlined  the  "general 
state  of  the  project"  and  current  and  projected  expenditures,  Marshall  re- 
lated the  bomb  to  war  plans,  and  Bush  sketched  the  scientific  background 
and  military  potential  of  the  weapon.  With  only  that  general  briefing, 
the  congressmen  gave  their  approval  to  circumventing  the  appropriations 
process.  Speaker  Rayburn  would  be  notified  in  advance  of  requests  for 
appropriations  for  the  project,  whereupon  he  would  inform  his  two  col- 
leagues and  then  tell  a  few  Appropriations  Committee  members  that  the 
two  items  in  the  budget  had  been  reviewed  with  Stimson  and  Marshall 
and  should  not  be  questioned.  "The  other  members  of  Congress,"  says 
Groves,  "would  be  given  only  the  most  general  reasons  for  the  need  to 
accord  special  handling  to  our  requests  for  funds."12  On  June  10,  a  similar 
briefing  was  given  to  four  Senate  leaders :  Majority  Leader  Alben  Barkley, 
Minority  Leader  Wallace  H.  White,  and  Senators  Elmer  Thomas  and 
Styles  Bridges,  the  chairman  and  ranking  minority  member  of  the  Mili- 
tary Subcommittee  of  the  Senate  Appropriations  Committee,  who  would 
vouch  for  the  item  on  the  Senate  side  of  the  Capitol.  Carefully  omitted 
from  these  briefings  and  whatever  questioning  that  followed  was  one 

"  Groves,  Now  It  Can  Be  Told,  p.  361 ;  Hewlett  and  Anderson,  The  New  World,  p. 
290,  Appendix  z. 
u  Groves,  Nov  It  Can  Be  Told,  p.  362. 

u  Ibid.,  p.  363.  See  also,  Vannevar  Bush,  Pieces  of  the  Action  (New  York,  1970),  p. 
133,  for  a  slight  variant.  J 
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salient  detail — that  the  bomb  might  not  be  ready  for  use  before  the  end 
of  the  war.13 

The  Appropriations  Committees  never  challenged  Stimson  and  Bush 
on  the  bomb.  After  the  war  had  ended,  Bush  recalls,  he  appeared  before 
the  House  Appropriations  Committee  for  the  last  time  in  his  capacity  as 
director  of  the  Office  of  Scientific  Research  and  Development.  Chairman 
Clarence  Cannon  chided  him  for  not  telling  the  committee  about  the 
bomb: 

So  I  told  them,  "You  remember,  every  time  I  appeared  before  you,  I  put  a 
red-covered  book  on  the  table  and  told  you  that  it  contained  an  account  of 
everything  my  agency  was  doing."  "I  remember  all  right,"  said  Cannon,  "and 
I  remember  stating  that  it  was  a  very  dangerous  book,  and  telling  the  clerk 
to  guard  it  carefully.  But  the  atomic  energy  matter  was  not  in  it."  "Oh,  yes, 
it  was,  Mr.  Chairman."  "But,"  said  Cannon,  "we  would  not  have  understood 
it  if  we  had  read  it."  "No,  you  would  not  have  understood  it,"  said  I,  "but  it 
was  there."14 

Bush  draws  a  lesson  from  the  charade:  although  no  member  of  the  com- 
mittee ever  opened  the  book,  "it  was  a  symbol,  and  an  important  one."  He 
writes: 

By  its  use  I  had  said,  in  effect,  to  the  Committee,  "You  are  entitled  to  know 
anything  you  wish  to  know  about  the  program  of  the  OSRD,"  and  they  had 
replied,  "We  wish  to  know  nothing." 

Not  all  members  of  Congress  went  along,  however.  When  an  attempt 
was  made  in  February  1945  to  transfer  other  War  Department  funds  to 
the  line,  ''Expediting  Production,"  as  a  first  step  in  turning  them  over  to 
the  Manhattan  Engineering  District,  Representative  Albert  J.  Engel,  hav- 
ing earlier  raised  questions  about  the  project,  demanded  a  detailed  jus- 
tification. Stimson  and  Groves  met  with  the  congressman  at  the  Penta- 
gon, and  without  giving  him  any  details  about  the  project  itself,  assured 
him  that  the  costs  of  purchasing  land  and  constructing  plants,  roads,  and 
housing  were  not  incommensurate  with  similar  costs  in  the  private  sec- 
tor, thereby  allaying  his  suspicions  of  waste.18 

As  congressional  restrictiveness  grew,  Groves  proposed  extending  in- 
formal consultation  to  include  a  visit  to  Oak  Ridge  by  a  carefully  chosen 
contingent  from  the  Hill.  Five  congressmen,  among  them,  Cannon  and 
Engel,  were  allowed  to  inspect  the  Clinton  Works  at  Oak  Ridge — but 

"  Hewlett  and  Anderson,  The  New  World,  pp.  289-290.  It  is  also  unclear  wheth- 
er or  not  the  words  "atomic  bomb"  were  ever  used.  Alben  Barkley,  That  Reminds  Me 
(New  York,  1954),  p.  266. 

u  Bu«h,  Pieces  of  the  Action,  p.  134. 

*  Groves,  Now  It  Can  Be  Told,  p.  363. 
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only  from  the  outside.  None  was  permitted  to  enter  any  of  the  plants. 

According  to  Groves, 

They  appeared  to  be  entirely  satisfied  with  what  they  saw,  and  like  everyone 
else  were  impressed  with  the  hugeness  and  complexity  of  the  installation. 
They  did  not  raise  a  single  question  about  possible  waste.  ... 14 

The  issue  on  the  Hill  was  whether  or  not  the  project  was  a  boondoggle, 
even  a  fraud;  there  seems  to  have  been  little  controversy  over  the  ques- 
tion of  whether  nor  not  to  build  the  bomb  at  all. 

Bombing  in  Cambodia,  1969-1970 

On  February  11, 1969,  less  than  a  month  after  President  Nixon  had  taken 
office,  the  joint  chiefs  of  staff  renewed  a  request,  first  made  in  1968,  for 
authority  to  bomb  enemy  sanctuaries  in  Cambodia,  in  particular,  to  at- 
tack a  suspected  enemy  headquarters  commonly  identified  as  "COSVN." 
After  a  round  of  meetings  with  advisers,  the  president  approved  the  re- 
quest in  early  March  despite  some  opposition  from  Defense  Secretary 
Melvin  Laird.  At  the  same  time,  Secretary  Laird  recommended  withdrawal 
of  50,000  to  70,000  troops  from  Vietnam  over  the  course  of  the  year. 
The  coincidence  of  somewhat  contradictory  acts  suggests  a  quid  pro  quo, 
granting  authority  to  bomb  in  return  for  military  acceptance  of  the  start 
of  withdrawals.17 

Between  March  18, 1969,  the  date  of  the  first  raid,  and  April  30, 1970, 
when  new  bombing  authority  took  effect  in  conjunction  with  the  United 
States  invasion  of  Cambodia,  the  Air  Force  flew  3,875  sorties  against 
targets  inside  that  neutral  country,  dropping  108,823  tons  of  ordnance  at 
a  cost  of  roughly  $150  million.18  None  of  the  bombing  was  reported  to 
the  Congress.  Moreover,  since  Congress  had  given  no  authorization,  ex- 
pending money  for  the; bombing  may  have  constituted  a  violation  of  law. 

Unlike  the  case  of  the  atomic  bomb,  secrecy  was  designed  to  keep  the 
fact  of  the  bombing  from  the  Congress  as  much  as  from  any  foreign  pow- 
er. In  order  to  do  so,  the  Joint  Staff,  at  the  express  request  of  the  presi- 
dent, devised  an  elaborate  system  of  double  reporting  on  the  bombing 
there,  as  well  as  in  Northern  Laos.19  Requests  for  authority  to  hit  specific 

"  Ibid.,  pp.  364,  365-366. 

"U.  S.  Congress,  Bombing  in  Cambodia,  pp.  132,  138,  140,  502.  For  circumstantial 
evidence  of  a  deal,  pp.  347,  349,  445-446. 

"Sortie*  and  tonnage  are  from  "Department  of  Defense  Report  on  Selected  Air 
and  Ground  Operations  in  Cambodia  and  Laos,"  September  10, 1973,  ibid.,  p.  487.  The 
cost  estimate  is  based  on  comparable  figures  for  bombing  in  South  Vietnam  over  the 
same  period. 

"  Ibid.,  pp.  17-18, 132, 144-145, 155, 164. 
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targets  in  Cambodia  were  passed  up  through  the  chain  of  command  from 
the  commander  of  MACV,  to  CINCPAC  and  the  SAC  commander  on 
Guam,  to  the  chairman  of  the  joint  chiefs  of  staff,  and  finally  to  the 
secretary  of  defense  under  security  procedures  which  limited  distribution 
to  "eyes  only"  of  those  with  a  "need  to  know."  At  the  same  time,  a  request 
to  hit  "cover"  targets  in  South  Vietnam  was  routinely  processed  through 
normal  channels.  Upon  receipt  of  authority,  the  mission  would  fly  over 
or  near  its  "cover"  target  in  South  Vietnam,  but  release  its  bombs  only 
when  it  had  arrived  over  its  actual  target  in  Cambodia.  After  the  planes 
had  returned  to  base,  operations  reports  on  the  mission  were  filed  through 
the  "back  channel,"  while  routine  reports  were  filed  in  normal  channels 
without  revealing  the  actual  coordinates  of  the  strike.  This  procedure 
enabled  the  Air  Force  to  keep  track  of  logistical  requirements — fuel  and 
munitions,  spare  parts,  crewmen — without  revealing  the  nature  of  its 
operations  to  the  thousands  of  people  who  had  access  to  that  data.  Re- 
ports to  the  Congress  on  sorties  flown  and  bomb  tonnage  dropped 
were  based  on  data  from  the  logistics  reports  and  failed  to  show  any 
bombing  strikes  in  Cambodia.  In  order  to  operate  the  dual  reporting  pro- 
cedure, ground  controllers  who  guided  the  B-52's  to  their  destination  and 
signaled  the  time  for  releasing  their  bomb  load  had  to  be  briefed  on 
the  actual  nature  of  their  missions.  So  did  the  pilots  and  navigators 
who,  alone  among  the  crewmen  on  board,  had  access  to  navigational 
equipment  that  revealed  the  plane's  exact  position.  Others  did  not.20 

Administration  officials  insisted  that  secrecy  was  necessary  in  order  to 
avoid  diplomatic  embarrassment  for  Cambodia's  chief  of  state,  Prince 
Sihanouk,  who  was  said  to  have  "acquiesced"  to  the  bombing  so  long 
as  it  was  not  officially  acknowledged — although  his  acquiescence  seems 
to  have  taken  the  form  of  an  inability  to  stop  the  bombers  from  going 
about  their  business,  rather  than  discreet  silence  and  lack  of  protest.21 
Notwithstanding  administration  assertions,  it  is  difficult  to  understand 
why  it  became  necessary  to  devise  so  elaborate  a  reporting  system  if  the 
purpose  was  simply  not  to  acknowledge  the  raids  officially.  The  regular 
classification  system  seems  to  have  sufficed  to  keep  comparable  infor- 
mation out  of  foreign  hands. 

The  system  enabled  the  administration  to  avoid  officially  informing 
the  Congress  of  the  Cambodia  strikes.  In  public  statements,  officials  who 
were  aware  of  the  bombings,  from  the  president  down,  either  lied  or 
avoided  responding  directly  to  questions  about  the  bombing.  For  instance, 

"  Hie  details  of  procedure*  are  in  "Department  of  Defense  Report  on  Selected  Air 
and  Ground  Operations  in  Cambodia  and  Laos,"  September  10,  1973,  ibid.,  pp.  482- 

"  Ibid.,  pp.  169, 366,  389,  392-400,  460-461. 
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President  Nixon,  in  a  speech  of  April  30,  1970,  announcing  the  invasion 
of  Cambodia,  said,  "For  five  years,  neither  the  United  States  nor  South 
Vietnam  has  moved  against  these  enemy  sanctuaries  because  we  did  not 
want  to  violate  the  territory  of  a  neutral  nation."22  In  testimony  before 
Congress  administration  officials  who  knew  provided  evasive  answers 
to  questions  bearing  on  the  bombing.  Secretary  of  Defense  Laird  told  a 
House  appropriations  subcommittee  soon  after  Nixon's  speech:  "We 
moved  across  the  border  from  time  to  time  when  we  were  under  attack 
and  when  such  movement  was  necessary  to  protect  our  forces — with  tac- 
tical air  at  times,  and  at  times  with  artillery.  But  we  did  not  have  the  op- 
portunity, primarily  because  of  political  reasons,  to  move  into  the  sanc- 
tuary areas  and  destroy  these  facilities."28  That  same  day,  committee 
chairman  George  Mahon  and  Army  Chief  of  Staff  Earle  G.  Wheeler  dis- 
cussed air  operations  over  Cambodia : 

Mr.  Mahon.  To  what  extent,  General  Wheeler,  during  past  months  and 
years  have  we  bombed  the  fringes  of  Cambodia?  I  don't  mean  that  we  made 
any  public  statements  about  it,  but  have  we  over  a  period  of  months  and 
years  bombed  the  fringes  of  Cambodia? 

General  Wheeler.  We  have  responded  to  attacks  from  Cambodia  with  ar- 
tillery fire  and  air  strikes.24 

On  at  least  three  occasions  those  who  did  not  know  were  allowed  to  pro- 
vide— unwittingly — false  reports  on  sorties  flown  and  tonnage  dropped, 
based  on  data  from  logistical  reports  which  failed  to  show  any  bombings 
of  Cambodia* 

Despite  elaborate  precautions,  the  Cambodia  bombing,  like  the  atomic 
bomb,  was  no  secret;  it  was  an  official  secret.  Word  of  mouth  spread 
through  Air  Force  ranks  in  Vietnam  concerning  the  bombings  in  Cam- 
bodia and  the  accompanying  border  crossings  by  Special  Forces  units 
engaged  in  ground  reconnaissance.  Unofficially,  word  slowly  got  around 

"U.  S.  Congress,  House,  Committee  on  Foreign  Affairs,  Hearings:  U.  S.  Policy  and 
Programs  in  Cambodia,  93d  Cong.,  1st  Sess.,  1973,  p.  152. 

"Testimony  of  Defense  Secretary  Laird  and  General  Earle  G.  Wheeler,  U.  S.  Con- 
gress, House,  Committee  on  Appropriations,  Subcommittee  on  the  Department  of  De- 
fense, Hearings:  Department  of  Defense  Appropriations  for  Fiscal  Year  1971,  91st 
Cong.,  2d  Sess.,  part  VI,  pp.  796,  800;  also,  p.  826. 

"Ibid. 

"  Air  Force  Secretary  Robert  C.  Seamans,  Jr.,  who  was  not  in  the  chain  of  command 
on  the  Cambodia  bombing,  was  one  victim  of  this  practice.  U.  S.  Congress,  Senate, 
Committee  on  Armed  Services,  Hearings:  Fiscal  Year  1972  Authorization  for  Military 
Procurement,  93d  Cong.,  xst  Sess.,  1971,  pp.  1245,  1284.  Although  the  classified 
— rbrfs  were  deleted,  the  figure*  for  Cambodia  were  zero.  U.  S.  Congress,  Bombing  in 
Cambodi*,  p.  65;  also  pp.  75-77, 90-91. 
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Washington,  too.28  At  least  eight  members  of  Congress  learned  of  the 
bombing  informally  at  its  inception. 

Seven  of  them,  all  supporters  of  administration  policy  in  Southeast 
Asia,  learne/d  of  the  bombing  through  informal  briefings  by  the  pres- 
ident, his  national  security  adviser  Henry  Kissinger,  Defense  Secretary 
Laird,  or  their  staffs.*7  They  included  the  chairmen  of  the  Senate  Armed 
Services  Committee,  Richard  Russell  and  John  Stennis;  minority  leaders 
of  the  Senate  and  House,  Everett  Dirksen  and  Gerald  Ford;  the  chairman 
and  ranking  minority  member  of  the  House  Armed  Services  Committee, 
L.  Mendel  Rivers  and  Leslie  Arends,  and  House  Appropriations  Commit- 
tee chairman  George  Mahon.  The  choice  of  whom  to  tell  seems  to  have 
been  made  by  the  president  or  his  national  security  adviser.28  That  they 
all  were  in  favor  of  the  bombing  seems  to  have  been  one  criterion :  they 
could  thus  be  trusted  to  keep  the  secret.2®  In  singling  out  some  congress- 
men for  private  briefings,  the  Nixon  administration  was  following  in  the 
footsteps  of  previous  administrations.  To  objections  from  those  congress- 
men who  were  not  among  the  chosen  few,  administration  officials  de- 
fended their  action  on  grounds  that  the  Congress  had  acquiesced  to  the 
practice  in  the  past.  One  colloquy  between  Senator  Stuart  Symington 
and  Deputy  Defense  Secretary  William  P.  Clements,  Jr.,  gave  the  essence 
of  the  legislative  and  executive  stands  on  the  issue : 

"  Air  Force  Secretary  Seamans,  for  one,  seems  to  have  learned  of  the  bombing 
through  the  informal  grapevine.  U.  S.  Congress,  Bombing  in  Cambodia,  p.  96. 

*On  June  17,  1973,  Secretary  Laird  stated,  "I  did,  of  course,  advise  key  members 
of  the  Congress  from  both  political  parties  regarding  those  missions."  Ibid.,  p.  73. 

"  "The  Department  understands  that  the  decisions  on  whom  to  advise  in  the  Con- 
gress were  made  by  the  notifying  Executive  Branch  individuals  who  apparently  took 
into  account  the  extremely  sensitive  diplomatic  situation  and  the  strict  orders  for 
security."  "Department  of  Defense  Report  on  Selected  Air  and  Ground  Operations 
in  Cambodia  and  Laos,"  ibid.,  p.  489;  also,  pp.  401, 420. 

•  Senator  Stennis,  for  one,  came  dose  to  revealing  the  secret  in  a  1970  appropria- 
tions subcommittee  hearing  on  the  defense  budget  while  trying  to  encourage  contin- 
uation of  the  bombing  overtly: 

"Chairman  Stennis.  And  with  no  bombing  he  [the  enemy]  is  free  to  make  that  sup- 
ply line  what  he  wants. 

General  Wheeler.  He  is  reasonably  free,  yes,  sir. 

Secretary  Laird.  We  are  hitting  that  supply  line  pretty  well  though,  Mr.  Chairman. 
We  are  making  it  difficult  for  him  to  get  supplies  in  there.  I  don't  want  to  discount  it. 
I  am  sure  General  Wheeler  doesn't  want  to  indicate  that  we  are  not  causing  him  some 
difficulty. 

Chairman  Stennis.  I  should  have  said  no  bombing  in  certain  areas. 

General  Wheeler.  In  North  Vietnam." 
U.  S.  Congress,  Senate,  Committee  on  Appropriations,  Subcommittee  on  Defense  Ap- 
propriations, Hearings:  Department  of  Defense  Appropriations  for  Fiscal  Year  1971, 
oist  Cong.,  2d  Sess.,  part  I,  p.  130. 
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Senator  Symington.  If  you  did  not  give  the  information  to  the  whole  com- 
mittee, which  is  the  legislative  committee  responsible  for  authorization,  then 
how  could  you  expect  the  constitutional  process  of  appropriating  money 

to  be  exercised? 

Mr.  Clements.  Mr.  Chairman,  I  can  only  abide  by  the  existing  procedures 
within  the  committee,  and  what  your  procedures  have  been  in  the  historical 
past.  As  you  might  change  these  procedures,  I  would  certainly  abide  by  them. 
Now,  if  these  procedures  have  changed,  and  it  is  your  considered  judgment 
that  we  should  act  accordingly,  then  you  need  to  so  advise  us  and  I  am  sure 
that  we  will  be  responsive.30 

Bootlegging  was  the  channel  through  which  at  least  one  influential 
senator,  Barry  Gold  water  of  Arizona,  learned  of  the  Cambodia  bombing. 
Goldwater,  who  had  long  argued  against  imposing  limits  on  United 
States  bombing  in  Southeast  Asia,  found  out  not  from  a  briefing  in  Wash- 
ington, but  from  officers  in  the  field  while  he  was  on  a  trip  to  Southeast 
Asia.31  Gold  water's  support  of  the  bombing  was  doubtless  a  consideration 
in  the  minds  of  those  in  Vietnam  who  passed  on  the  information:  they 
could  expect  him  to  use  his  awareness  and  his  influence  to  encourage  overt 
bombing  against  Cambodia.  If  so,  their  expectations  were  not  at  all  mis- 
placed. On  numerous  occasions,  Goldwater  spoke  out  in  favor  of  attack- 
ing enemy  base  areas  across  the  borders  from  South  Vietnam.  He  also 
encouraged  military  officers  who  testified  before  the  Armed  Services  Com- 
mittee to  air  their  views  on  the  need  for  such  attacks.  An  exchange  he  had 
with  the  commander  of  United  States  forces  in  Vietnam,  General  Wil- 
liam Westmoreland,  on  March  19, 1969,  is  typical: 

Senator  Goldwater.  Suppose  you  had  been  allowed  to  deny  them  the 
great  bulk  of  their  supplies  that  continue  to  come  down  from  the  north  by 
railroad  through  China,  by  ships  into  certain  ports,  suppose  that  you  would 
have  no  restraints  to  go  into  Cambodia  and  Laos  to  hit  the  sanctuaries,  don't 
you  feel  this  would  very  materially  shorten  the  war? 

General  Westmoreland.  I  think  it  would  put  the  enemy  in  quite  a  predica- 
ment. It  would  materially  weaken  his  military  posture  and  limit  his  freedom 
of  action.  I  think  it  would  have  a  major  impact  on  the  course  of  the  war."2 

Although  informal  consultation  and  bootlegging  had  informed  a 

*  U.  S  Congress,  Bombing  in  Cambodia,  p.  379;  also,  p.  156. 

■  As  Goldwater  put  it,  "I  did  know  of  this,  but  I  did  not  learn  it  from  the  Penta 
gon,  I  learned  it  from  the  field,  and  I  will  not  go  further  than  that.  I  did  not  know  any 
of  the  details,  I  only  knew  that  it  had  taken  place,  and  I  believe  this  is  the  way  a  few 
others  on  this  committee  learned  about  it."  Ibid.,  p.  106. 

"  U.  S.  Congress,  Senate,  Committee  on  Armed  Services,  Hearings:  Authoriza- 
tion for  Military  Procurement.  Research  and  Development  for  Fiscal  Year  1970,  91st 
Cong.,  1st  Sess.,  part  I,  March  19, 1969,  pp;  357-358. 
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few  congressmen  of  the  Cambodia  bombing  at  its  inception,  two  months 
after  it  had  begun  a  leak  made  the  fact  of  the  bombing  public  to  the  rest. 
The  New  York  Times  on  May  9,  1969,  ran  a  page-one  story  by  its  Pen- 
tagon correspondent,  William  Beecher,  disclosing  that  Air  Force  planes 
had  "raided  several  Vietcong  and  North  Vietnamese  supply  dumps  and 
base  camps  in  Cambodia  for  the  first  time."  Attributed  only  to  "knowl- 
edgeable sources,"  who  have  yet  to  be  identified,  the  story  could  have  been 
partially  the  product  of  reportorial  enterprise.33  But  those  on  Beecher's 
beat  with  the  greatest  incentive  to  talk  were  advocates  of  bombing  in  the 
Air  Force,  who,  while  chafing  under  the  bombing  restrictions,  may  never- 
theless have  preferred  to  avoid  assuming  responsibility  for  covert  bomb- 
ing. By  making  the  fact  of  the  bombing  public,  they  were,  in  effect,  making 
the  bombing  overt.  They  also  might  have  succeeded  in  demonstrating 
congressional  support  for  what  the  article  implied  was  only  occasional 
limited  penetration  of  Cambodian  airspace.  A  month  later,  a  four- 
sentence  item  appeared  in  the  "Periscope"  column  of  Newsweek  (June  2, 
1969),  adding  details  of  the  use  of  back-channel  reporting  procedures 
pursuant  to  a  presidential  directive  ordering  strict  secrecy  about  the  oper- 
ations. 

Doves  in  the  Congress  did  not  make  a  major  issue  out  of  the  disclosure 
of  the  bombing.  Tactical  considerations  can  account  for  the  reticence  of 
the  doves,  as  well  as  the  talkativeness  of  the  hawks  who  had  made  the  dis- 
closure. Soon  thereafter,  President  Nixon  announced  the  first  of  a  series 
of  troop  withdrawals  which  even  some  dovish  congressmen  interpreted 
as  leading  to  an  end  to  American  involvement  in  Vietnam.  Under  these 
circumstances,  a  nose  count  on  the  Hill  would  have  indicated  that  a  vote 
to  halt  the  Cambodia  bombing  was  an  "iffy"  proposition.  For  the 
doves,  putting  the  issue  to  a  vote  and  losing  would  have  been  tantamount 
to  sanctioning  overt  bombing  there. 

A  second  tactical  consideration  in  the  doves'  failure  to  raise  an  outcry 
was  that  in  relying  on  information  communicated  informally,  they  ran 
the  risk  of  political  embarrassment;  if  either  their  information  was  less 

"  Persistent  questioning  to  follow  up  a  reported  sighting  of  bomb  craters  in  Cam- 
bodia may  have  induced  someone  familiar  with  the  bombing  to  talk.  U.  S.  Congress, 
Bombing  in  Cambodia,  pp.  380,  383,  402.  Previous  New  York  Times  articles  had  men- 
tioned reported  bombings  in  Cambodia  as  early  as  1968,  January  13,  2968,  p.  10;  No- 
vember %x,  1968,  p.  19;  November  13,  1968,  p.  14;  and  April  28,  1969,  p.  6,  which 
included  the  "protective  reaction"  rationale.  Just  after  the  covert  bombing  began,  the 
Times  ran  a  story  staring  that  General  Abrams  had  requested  permission  to  conduct 
B-52  strikes  in  Svay  Rieng  province,  but  that  the  State  Department  opposed  the  re- 
quest. Defense  Secretary  Laird's  change  of  line  in  testimony  to  Congress  the  previous 
week  also  was  cited :  "Laotian  and  Cambodian  sanctuaries  are  of  great  importance  in 
the  enemy's  ability  to  withstand  our  overwhelming  superiority  in  mobility  and  fire- 
power." The  New  York  Times,  March  26, 1969,  p.  5. 
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than  the  whole  story  or  the  circumstances  of  its  disclosure  involved  an 
administrative  transgression,  they  would  have  been  vulnerable  to  the 
charge  of  "playing  politics  with  the  nation's  security/'  even  if  none 
dared  call  it  treason.  Apart  from  the  grave  constitutional  questions  raised 
by  the  administration's  deliberate  effort  to  withhold  information  from 
congressmen,  though,  even  when  the  walls  of  secrecy  had  been  breached, 
channels  through  which  members  learned  of  the  bombing  affected  their 
ability  to  exploit  that  information. 

Three  years  passed  before  the  Cambodia  bombing  became  the  subject 
of  a  major  congressional  inquiry.  In  the  course  of  hearings  by  a  subcom- 
mittee of  the  Senate  Armed  Services  Committee,  disclosures  by  career 
subordinates  in  the  Air  Force  would  gready  enhance  the  doves'  ability  to 
make  an  issue  of  the  bombing. 

Informal  Commmunication  and  Bureaucratic  Tactics 

Tactical  considerations  affecting  the  use  to  which  informal  communica- 
tions can  be  put  are  not  confined  to  the  Cambodia  bombing  alone,  but 
apply  in  general  to  instances  of  informal  communication.  On  many  oc- 
casions in  which  information  is  not  officially  transmitted  to  the  Con- 
gress as  an  institution,  individual  congressmen  do  obtain  information 
informally — through  informal  briefings,  bootlegging,  and  leaks  Having 
to  rely  on  information  acquired  through  these  channels,  however,  puts 
congressional  opponents  of  administration  policy  at  a  bargaining  disad- 
vantage. Seeking  to  contest  the  merits  of  the  government's  actions, 
opponents  may  find  the  public  debate  recast  in  terms  of  the  information 
about  those  actions  rather  than  the  actions  themselves;  that  is,  the  issues 
become:  Was  that  information  lawfully  obtained?  How  harmful  to  na- 
tional security  is  its  disclosure?  What  are  its  accuracy  and  validity?  An- 
ticipating this  turn  of  events,  an  opponent  may  be  reluctant  to  proceed 
on  the  basis  of  the  information  in  hand,  lest  he  be  undercut  or  embarrassed 
by  rt^This  seems  to  have  been  the  case  with  Senator  Fulbright  and  the 
Pentagon  papers. 

Moreover,  the  bureaucratic  strategy  of  exploiting  security  procedures 
to  maximize  organizational  autonomy  from  political  control  has  its  con- 
gressional complement  in  what  might  be  called  the  "Calhoun  strategy." 
Calhoun  refers  not  to  John  C.  Calhoun,  but  to  the  hard-ninning  fullback 
starring  on  an  otherwise  hapless  football  team  whose  exploits  Lyndon 
Johnson  used  to  recount  when  he  was  Senate  majority  leader.  In  the 
course  of  a  particularly  lopsided  contest,  Calhoun's  team  was  totally  un- 
able to  move  the  ball.  Unaccountably,  however,  Calhoun  did  not  even  car- 
ry the  ball  once,  while  runner  after  runner  piled  into  the  opposing  line 
only  to  be  stopped  cold  at  the  line  of  scrimmage.  Exasperated,  his  coach 
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began  yelling  from  the  sidelines,  "Give  the  ball  to  Calhoun!"  Instead, 
the  quarterback  pitched  out  to  a  halfback  who  lost  two  yards.  Again  the 
coach  shouted  his  instructions  and  again  they  went  unheeded — resulting 
in  more  lost  yardage.  Finally,  the  coach  called  time  out  and  beckoned  his 
quarterback  to  the  bench.  "Why  don't  you  give  the  ball  to  Calhoun?"  he 
demanded.  "  'Cause  Calhoun  says  he  don't  want  the  ball,  Coach,"  was  the 
reply. 

Letting  executive  branch  officials  take  full  responsibility  for  a  program 
and  going  along  with  their  appropriations  requests  on  the  basis  of  only 
the  most  perfunctory  and  informal  consultation,  however,  does  not  nec- 
essarily preclude  subsequent  investigations  if  the  program  proves  un- 
successful. Underlying  this  strategy  are  three  tactical  considerations  in 
obtaining  information  from  the  executive  branch:  (i)  the  information 
mat  congressmen  care  about  most  is  information  which  may  prove  polit- 
ically useful  in  making  issues;  (2)  timing  is  often  the  most  critical  con- 
sideration in  deciding  to  make  something  an  issue;  and  (3)  the  means  of 
acquiring  information  is  itself  an  issue  which  can  favor  one  side  or  an- 
other in  a  policy  dispute.  Disclosing  secret  activity  in  its  early  stages  may 
leave  a  congressman  vulnerable  to  the  charge  of  endangering  the  nation's 
security,  but  once  that  project  shows  signs  of  failing  and  an  investigation 
is  launched,  he  can  exploit  the  issue  of  excessive  secrecy  as  well. 

Informal  communication  not  only  fails  to  satisfy  the  Congress'  need 
for  information  in  order  to  perform  its  oversight  function,  but  also  lessens 
the  opportunity  for  senior  officials  in  the  executive  branch  to  exercise 
control  and  monitor  compliance  with  their  own  objectives.  The  necessity 
of  preparing  periodic  formal  reports  to  Congress  is  an  action-forcing  pro- 
cess for  those  in  executive  authority,  giving  them  a  pretext,  indeed  a 
need,  to  examine  what  their  subordinates  are  doing.  The  elimination  of 
congressional  checks  on  bureaucratic  behavior  goes  hand  in  hand  with 
the  elimination  of  executive  checks. 

Official  secrecy  entailed  considerable  political  risk  for  the  handful  of 
senior  officials  who  had  personally  assumed  full  responsibility  for  the 
$2.2  billion  program  to  develop  an  atomic  bomb.  As  Army  Chief  of  Staff 
George  C.  Marshall  would  acknowledge  after  the  war,  "There  was  a  great 
deal  of  difficulty  persuading  them  on  the  Hill  to  put  up  all  this  money  on 
a  gamble,  and  one  that  they  had  to  take  our  word  for."34  In  the  fall  of 
?944,  Undersecretary  of  War  Robert  P.  Patterson,  who  was  personally 
authorizing  the  expenditure  of  funds  appropriated  to  the  Manhattan 
Project,  became  concerned  as  total  spending  on  it  neared  the  $2  billion 
mark.  Over  General  Groves'  objections,  he  insisted  mat  his  special  as- 

•*  General  George  C.  Marshall,  conversation  with  David  Lilienthai  Jane  12,  1947, 
quoted  in  The  Journals  of  David  Lilienthal,  II:  The  Atomic  Energy  Years  (New  York, 
1964).  p.  200. 
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sistant,  a  New  York  consulting  engineer  Michael  J.  Madigan,  conduct  a 
personal  investigation  of  the  construction  under  way.  After  several  weeks 
of  touring,  Madigan  returned  to  Washington  to  report  to  Patterson.  In  a 
rush  to  get  to  the  White  House  for  a  cabinet  meeting,  Patterson  asked  him 
to  come  back  later.  As  Patterson  related  the  incident  to  Groves, 

Madigan  replied,  "It  won't  take  me  five  minutes — I  can  give  you  my  report 
in  thirty  seconds."  Intrigued  by  this,  Mr.  Patterson  told  him  to  go  ahead, 
and  Madigan  reported,  "If  the  project  succeeds,  there  won't  be  any  investi- 
gation. If  it  doesn't,  they  won't  investigate  anything  else."80 

Groves,  too,  appreciated  the  political  predicament  that  he  was  in  as  a  re- 
sult of  official  secrecy.  "If  this  weapon  fizzles,"  he  told  his  staff  on  Christ- 
mas Eve  1944/  "each  of  you  can  look  forward  to  a  lifetime  of  testifying 
before  congressional  investigating  committees."86  The  need  to  have 
something  to  show  Congress  was  not  without  consequence  for  future 
decisions:  it  predisposed  those  in  charge  of  the  Manhattan  Project  to 
press  for  use  of  the  weapon  in  combat. 

Official  secrecy  enveloping  the  Manhattan  Project  had  a  second 
consequence  unintended  by  many  of  those  who  had  instigated  it:  it  kept 
not  only  the  Congress  but  also  the  secretary  of  war  and  the  president  in 
the  dark  about  many  details  critical  to  the  decision  on  the  bomb,  among 
them,  the  feasibility  of  dropping  it  on  targets  other  than  large  cities. 
The  compartmentalization  imposed  by  security  procedures  narrowed  the 
circles  of  advisers  within  the  executive  branch.  It  did  not  permit  those 
working  on  various  aspects  of  the  Manhattan  Project  to  raise  alterna- 
tives, or  even  to  compare  notes  on  how  the  bomb  might  be  used.  Para- 
doxically, then,  officially  secrecy  did  not  eliminate  informal  communi- 
cation about  the  bomb,  but  it  did  limit  formal  discussion  in  official 
forums  where  knowledgeable  participants  might  raise  and  evaluate  op- 
tions for  its  use. 

The  reporting  procedures  devised  to  keep  the  bombing  in  Cambodia 
a  secret  from  the  Congress  produced  unforeseen  administrative  problems 
of  a  related  sort.  First,  the  disclosure  of  the  bombing  in  the  Times 
prompted  an  immediate  investigation,  which  failed  to  identify  the  source 
of  Beecher's  story.  Within  three  days,  it  also  served  as  pretext  for  wire- 
tapping the  first  of  at  least  thirteen  officials  engaged  in  national  security 
affairs,  including  Defense  Secretary  Laird's  principal  military  aide,  as 
well  as  Beecher  and  three  other  newsmen.  Finally,  it  contributed  to  a 
concern  over  leaks  and  the  inability  of  government  security  agencies  to 

"Quoted  in  Groves,  Now  It  Can  Be  Told,  p.  360.  See  also  Laurence,  Dawn  Over 
Zero,  pp.  92-93;  William  L.  Laurence,  Men  and  Atoms  (New  York,  1959),  p.  108. 

"Groves  quoted  in  Fletcher  Knebel  and  Charles  W.  Bailey,  No  High  Ground  (New 
York,  i960),  p.  75. 
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seal  them  which  ultimately  prompted  the  establishment  of  a  highly  irreg- 
ular unit  in  the  White  House  to  conduct  its  own  investigations  of  leaks — 
the  so-called  plumbers.81  Thus,  a  preoccupation  with  keeping  secret  op- 
erations secret  led  to  new  operations  of  dubious  legality,  which  then 
had  to  be  kept  secret  too. 

The  reporting  procedures  established  to  maintain  secrecy  for  the  bomb- 
ing of  Cambodia  and  Northern  Laos  also  would  have  enabled  the  presi- 
dent, had  he  wanted  to  postpone  the  Paris  peace  talks,  to  authorize 
renewed  bombing  of  North  Vietnam  in  secret  under  the  guise  of  conduct- 
ing "protective  reaction"  strikes.  Indeed,  he  could  have  done  so  by  going 
outside  the  chain  of  command  and  circumventing  Defense  Secretary  Laird 
by  hand-carrying  orders  directly  to  the  Air  Force  commander  in  the 
field."  With  only  minor  modifications,  however,  the  same  reporting 
procedures  could  also  permit  the  Air  Force  commander  in  Vietnam  to  or- 
der preplanned  "protective  reaction"  strikes  against  North  Vietnam  on  his 
own  authority — which  is  precisely  the  step  General  John  D.  Lavelle 
took.  Lavelle's  deputy  was  struck  by  the  "supreme  confidence"  of  his 
boss  in  conducting  the  raids  outside  the  rules  of  engagement  in  force  at 
the  time.89  Lavelle's  confidence  was  not  rooted  in  the  certainty  that  his 
commander  would  back  him  up:  when  he  sought  such  assurances  from 

"  Henry  Kissinger,  in  «  sworn  affidavit,  has  since  said  of  the  leak  to  Beecher, 
"While  there  were  obvious  adverse  diplomatic  repercussions  from  this  disclosure,  its 
greatest  effect  was  to  raise  a  serious  question  in  the  mind  of  the  President  as  to  the 
ability  of  the  Government  to  maintain  the  necessary  security  required  for  this  and 
other  sensitive  military  and  diplomatic  operations,  and  whether  in  the  future  he  could 
make  critical  foreign  policy  decisions  on  the  basis  of  full  and  frank  discussions." 
Affidavit  of  Secretary  of  State  Kissinger  in  a  civil  suit,  Ellsberg,  et  al.  v.  Mitchell, 
reprinted  in  The  New  York  Times,  July  19,  1974,  p.  15.  See  also,  statement  of  Presi- 
dent Nixon,  reprinted  in  The  New  York  Times,  May  23, 1973,  p.  28. 

"This  contention  was  part  of  John  Ehrlichman's  defense  of  his  coverup  of  the 
plumbers'  activities  on  national  security  grounds.  Both  General  Wheeler  and  General 
Moorer  denied  ever  having  transmitted  an  order  to  the  field  without  first  getting  the 
approval  of  the  secretary  of  defense.  U.  S.  Congress,  Bombing  in  Cambodia,  pp.  133, 
381;  The  New  York  Times,  June  22, 1974,  p.  13;  The  Washington  Post,  June  22,  1974, 
p.  x;  U.  S.  Senate,  Committee  on  Armed  Services,  Hearing:  Nomination  of  Admiral 
Thomas  H.  Mooter,  USN,  for  Reappointment  as  Chairman,  Joint  Chiefs  of  Staff,  <)2o\ 
Cong.,  2d  Sess.,  pp.  6-7.  See  also,  Hugh  Sidey,  "Nixon  in  a  Crisis  of  Leadership," 
life.  LXVIII  (May  15, 1970),  28. 

•When  he  asked  Lavelle  about  the  raids,  General  Alton  D.  Slay  testified,  "His  an- 
swer was  supreme  confidence  that — my  impression  was  that  General  Lavelle  knew 
exactly  what  he  was  doing  and  also  my  impression  was  That  is  my  worry;  you  run 
your  end  and  I  will  run  mine'  and  it  never — as  a  matter  of  fact,  Charlie  Gabriel  and 
I  discussed  this  very  point  and  we  both  agreed  that  well,  he  is  a  big  boy  and  that  is  the 
way  he  wants  to  run  it;  that  is  his  show.  .  .  .  "U.  S.  Senate,  Committee  on  Armed  Ser- 
vices, Hearings:  Nomination  of  John  D.  Lavelle,  General  Creighton  W.  Adorns, 
and  Admiral  John  S.  McCain,  92d  Cong.,  2d  Sess.,  p.  301.  Also  pp.  289-291. 
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General  Abrams,  he  did  not  get  them.40  It  stemmed,  instead,  from  his  as- 
sumption that  no  one  above  him  would  be  willing  to  make  an  issue  over 
his  stretching  the  rules  of  engagement  at  the  risk  of  revealing  the  exten- 
sive secret  bombing  that  had  been  authorized. 

Subsequent  events  suggest  that  his  confidence  was  not  misplaced.  In 
December  1971,  the  plumbers'  investigation  of  the  India-Pakistan  leaks 
to  Jack  Anderson  uncovered  a  bootlegging  operation  in  the  White  House. 
A  liaison  office  between  the  joint  chiefs  of  staff  and  the  National  Security 
Council  staff  was  accused  of  passing  the  joint  chiefs  "eyes  only" 
memoranda  from  Henry  Kissinger  to  the  president.  The  discovery  in- 
furiated Kissinger.41  Yet  shortly  thereafter,  his  fury  seems  to  have  abat- 
ed: Admiral  Mooter  was  nominated  for  another  term  as  chairman  of 
the  joint  chiefs  and  the  two  military  aides  involved,  Rear  Admiral  Rob- 
ert O.  Welander  and  a  yeoman,  were  quietly  transferred  out  of  the  White 
House.  No  formal  charges  were  ever  brought,  on  advice  of  Defense  De- 
partment counsel,  J.  Fred  Buzhardt,  Jr.,  who  argued  that  the  evidence 
was  circumstantial,  the  law  was  not  very  favorable,  and  because  of  the 
line  of  defense  opposing  counsel  was  likely  to  take,  disclosure  of  addi- 
tional secrets  was  probable — presumably,  the  existence  of  trie  plumbers 
and  the  Cambodia  bombing.42  There  is  some  evidence  that  one  of  Ad- 
miral Welander's  functions  in  the  liaison  office  was  to  serve  as  a  courier 
to  carry  secret  bombing  orders  from  the  White  House  to  a  nearby  air- 
base  for  a  flight  to  the  theater  of  war  and  to  retrieve  incoming  operational 
reports  from  the  field  for  the  joint  chiefs  of  staff.43  By  conducting  the 
Cambodia  bombing  in  secret,  the  administration  had  made  itself  vulner- 
able to  political  blackmail  at  the  hands  of  those  who  knew  of  the  raids. 

"Although  General  Lavelle  tried  to  make  the  most  of  his  conversation  with  Gen- 
eral Abrams,  he  never  asserted  that  he  had  received  a  go-ahead,  only  that  Abrams 
had  not  said  no.  All  Lavelle  had  was  the  knowledge  that  Secretary  Laird  had  warned 
against  seeking  any  expanded  bombing  authority  at  such  an  "inopportune  time"  and 
the  encouragement  from  CINCPAC  to  use  whatever  authority  he  had  to  the  utmost. 
Nomination  of  John  D.  Lavelle,  pp.  38-39,  45-51,  103-105,  443-445,  451,  456. 

"U.  S.  Senate,  Committee  on  Armed  Services,  Hearings:  Transmittal  of  Docu- 
ments from  the  National  Security  Council  to  the  Chairman  of  the  Joint  Chiefs  of 
Staff>  93rd  Cong.,  2d  Sess.,  part  I  (February  6, 1974),  pp.  51,  57,  59- 

"Ibid.,  part  MI  (March  7,  1974),  pp.  5-7,  47.  Also,  The  Washington  Post,  Jan- 
uary 13, 1974,  p.  t. 

"Admiral  Welander  testified  that  "my  staff  communications  to  and  from  Dr. 
Kissinger  and  General  Haig  which  dealt  with  military  operational  matter*  were  al- 
lowed to  be  transmitted  by  hand  delivery  outside  the  usual  staff  correspondence  pro- 
cessing channel  through  the  Secretariat."  Transmittal  of  Documents  from  the  Na- 
tional Security  Council  to  the  Chairman  of  the  Joint  Chiefs  of  Staff,  p.  119.  In  the 
course  of  his  second  interrogation  by  investigators,  Welander  balked  on  grounds  of 
national  security:  "This  time  the  questioning  had  an  entirely  different  tone  and  thrust 
and  began  to  probe  my  exact  duties  and  relationship  with  Dr.  Kissinger  and  Admiral 
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Conclusion 

Secrecy  thus  has  a  constant  companion:  informal  communication.  Some- 
times as  a  matter  of  high-level  choice,  other  times  as  a  political  maneuver 
by  bureaucratic  subordinates,  information  is  passed  along  to  selected 
congressmen  about  governmental  activity  that  was  not  disclosed  formal- 
ly to  the  Congress  as  a  body.  If  informal  communication  is_a  constant 
in  the  policy  process,  its  importance  is  magnified  in  times  of  deliberate 
official  secrecy. 

By  adopting  a  strategy  of  official  secrecy  coupled  with  informal  com- 
munication with  the  Congress,  an  administration  can  put  its  opponents 
on  Capitol  Hill  at  a  temporary  disadvantage.  Unable  to  obtain  an  authori- 
tative picture  of  what  is  going  on,  reluctant  to  rely  on  bits  of  informa- 
tion informally  transmitted,  they  may  choose  to  remain  silent.  But  poli- 
cies and  programs  require  coalitions  both  in  and  outside  of  the  executive 
branch  for  continued  political  support.  At  the  first  whiff  of  trouble,  oppo- 
sition within  the  government,  often  latent,  is  frequently  quite  ready  to 
coalesce  and  locate  legislative  allies.  Then,  the  flow  of  informal  com- 
munication may  be  sufficient  to  nourish  open  opposition  in  the  Congress, 
as  well  as  arm  them  with  the  issue  of  executive  coverup. 

Official  secrecy  and  informal  communication  may  conspire  to  render 
opposition  temporarily  ineffective.  Deliberately  contrived  to  carry  out 
an  action  in  violation  of  congressional  strictures,  official  secrecy  and  in- 
formal communication  may  provide  a  legislative-executive  confronta- 
tion tantamount  to  a  constitutional  crisis.  Even  such  grave  consequences 
as  these,  however,  may  not  be  as  serious  as  the  consequences  of  official 
secrecy  and  informal  communication  for  control  of  the  bureaucracy.  Con- 
gress may  not  be  able  to  rely  on  informal  communication  to  do  its  job 

Mooter  and  various  operational  matters.  I  suggested  to  the  investigators  that  this 
didn't  seem  germane  to  the  subject  of  their  inquiry  and,  furthermore,  got  into  security 
classification  areas  for  which  they  were  not  demonstrably  cleared."  Ibid.,  p.  125; 
also  pp.  144,  183,  198-199.  The  next  interrogation  session  took  place  in  John  Ehr- 
lichman's  office,  in  the  presence  of  David  Young  of  the  plumbers  and  another  White 
House  aide.  Welander  testified:  "After  a  few  preliminary  questions  about  my  back- 
ground, Ehrlichman  presented  me  a  prepared  statement  on  White  House  stationery  for 
my  signature.  This  statement  would  have  had  me  admit  to  the  wildest  possible,  to- 
tally false  charges  of  'political  spying'  on  the  White  House."  Welander  reacted 
"rather  strongly"  and  refused  to  sign  but  was  puzzled  about  Ehrlichman's  motive 
afterward.  He  told  the  committee,  "But,  I  would  say  it  would  be  a  perfect  way  to  set 
me  up  for  something  of  this  sort,  to  implicate  me  in  something  where  I  could  not  feel 
free  to  go  ahead  and  take  any  action  on  anything  else."  IbkL,  pp.  X25,  151;  also,  p. 
160.  Yet,  after  the  closing  of  the  liaison  office  and  his  transfer,  he  received  a  telephone 
call  from  Kissinger,  who  "said  words  to  the  effect,  'Welander,  it  has  been  a  hell  of  a 
mess.  You  have  acted  honorably  in  all  of  this.'  I  thanked  him  and  J  said,  'Well;  Happy 
New  Year.'  "  Ibid.,  p.  158. 


UNIVERSITY  OF  FLORIDA 

■Illllllllllill 

3  1262  09113  1598 

Q2   |  POLITICAL  SCIENCE  QUARTERLY 


of  oversight,  but  neither  can  an  administration.  The  formal  provision  of 
information  to  Congress  often  enables  senior  officials  to  monitor  and 
control  the  activity  of  their  own  bureaucratic  subordinates.  Even  with 
informal  communication,  the  suppression  of  information  may  lead  to  the 
loss  of  political  control  over  the  bureaucracy — whether  legislative  or  ad- 
ministrative. Secrecy  seems  to  beget  more  secrecy,  expanding  both  the 
security  apparatus  and  its  domain.  Less  information  may  be  circulated 
within  the  bureaucracy,  lest  it  seep  out  to  the  Congress.  The  less  informa- 
tion in  circulation,  the  easier  it  is  for  those  who  possess  it — often  sub- 
ordinates— to  manipulate  those  who  do  not.  As  fewer  officials  are  made 
privy  to  information,  the  circle  of  those  who  influence  decisions  narrows, 
often  biasing  outcomes  in  the  policy  process. 
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